
MOIWANA VILLAGE: THE INTER-AMERICAN COURT AND THE 
“CONTINUING VIOLATION” DOCTRINE 

Introduction 

In Moiwana Village v. Suriname,1 the Inter-American Court of Human Rights 
asserted indirect jurisdiction over a state violation of human rights, even though 
the violation occurred before Suriname accepted jurisdiction and before that 
State even became a party to the American Convention on Human Rights 
(the international treaty from which the Court derives its authority).2 In 
exercising jurisdiction, the Inter-American Court of Human Rights techni-
cally managed to stay within the limits its founding documents imposed by 
rejecting direct adjudicatory authority over the incident while still exercising 
de facto power to remedy violations occurring prior to the signing of the 
American Convention on Human Rights. 

This Recent Development proceeds in four Parts. I begin by explaining the 
Inter-American adjudicatory system in the context of Moiwana Village v. Su-
riname. In the second Part, I both deªne and put forth arguments for assert-
ing jurisdiction based on the doctrine of “continuing violation” and describe 
the limitations placed on that doctrine by the Court. I then outline the reasons 
many oppose the doctrine, and in the last section, I discuss the practical 
limitations to this substantial power that the Inter-American Court of Hu-
man Rights has put in place. 

I. Inter-American Adjudicatory System 

On November 29, 1986, “members of the armed forces of Suriname at-
tacked the N’djuka Maroon village of Moiwana.”3 Those “[s]tate agents . . . 
massacred over 40 men, women and children, and razed the village to the 
ground. Those who escaped the attack . . . ºed into the surrounding forest, 
and then into exile or internal displacement.”4 On November 12, 1987, al-
most a year later and under a new democratically elected government, Suri-
name simultaneously ratiªed the American Convention on Human Rights 
(“American Convention”) and recognized the jurisdiction of the Inter-American 
Court of Human Rights.5 

Almost ten years later, on June 27, 1997, a petition was ªled with the In-
ter-American Commission on Human Rights (“Inter-American Commission”). 
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After almost three years of back and forth fact-ªnding between the State and 
the petitioners, the Inter-American Commission decided to admit the claims 
concerning Articles 25,6 8,7 and 1(1)8 of the American Convention. After two 
years, the Inter-American Commission published a report with a series of rec-
ommendations for Suriname. Above all, the Commission recommended opening 
a “serious, impartial, and effective investigation . . . so that an ofªcial report can 
be produced . . . and [so that the perpetrators may be] duly tried and pun-
ished.”9 At this point, the Inter-American Commission could decide whether or 
not to refer the case to the other enforcement organization within the Inter-
American system, the Inter-American Court of Human Rights (“Inter-American 
Court”). The Inter-American Court acts as an independent body that often re-
ceives referrals from the Inter-American Commission, even while it conducts 
its own investigations in other unrelated cases. When Suriname contested 
both the ªnal report’s ªndings and the admissibility of the case, the Inter-
American Commission referred the case to the Inter-American Court in a last 
effort to secure compliance. 

The Court asserted jurisdiction by holding that Suriname’s failure “to in-
vestigate . . . starting from the date when Suriname recognized the Tribunal’s 
competence”10 formed the basis for the Court’s jurisdiction. After repeating the 
fact-ªnding process, the Court agreed with the Commission, holding that Suri-
name had violated its citizens’ rights under the American Convention—dis-
counting the fact that Suriname had not signed the Convention until after the 
incident—and followed the Commission in condemning the State’s failure to 
conduct an adequate investigation of the massacre. “[N]o one had been prose-
cuted or punished and the survivors remained displaced from their lands.”11 

Considered in conjunction with a State’s obligation to “respect” and “en-
sure” the rights detailed in the American Convention,12 the Inter-American 
Court essentially held that a State is obligated to investigate and prosecute all 
violations of human rights, even if that violation occurred before ratiªcation of 
the Convention. This textual interpretation of its founding documents al-
lows the Court to use the “continuing violation” doctrine to remedy almost 
any violation that occurs in a given Latin American country. 

II. Doctrine of “Continuing Violation” 

“[I]n the case of a continuing or permanent violation, which begins before 
the acceptance of the Court’s jurisdiction and persists even after that accep-
tance, the Tribunal is competent to examine the actions and omissions oc-

 

                                                                                                                      
6. American Convention, supra note 2, art. 25. 
7. Id. art. 8. 
8. Id. art. 1(1). 
9. Moiwana Village, supra note 1, at 3. 
10. Id. at 10. 
11. Id. at 2. 
12. American Convention, supra note 2, art. 1(1). 
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curring subsequent to the recognition of jurisdiction, as well as their respec-
tive effects.”13 This doctrine of “continuing violation” has been used by the 
Inter-American Court or Inter-American Commission to exert authority over 
any failure to investigate a past violation on grounds that an ongoing failure 
violates victims’ Convention-protected right to judicial protection.14 Essen-
tially, this allows the Court to exercise de facto jurisdiction over any past vio-
lations of human rights that received what the Court deems an inadequate in-
vestigation. Indeed, a failure to investigate also constitutes a failure to “en-
sure”15 a citizen’s rights to judicial protection and to a fair trial as long as 
that failure continues. 

That logic held sway here. In that sense, the violations did continue to oc-
cur after the signing of the American Convention. The Inter-American Court 
ultimately decided that in every moment Suriname failed to investigate the 
massacre after signing the Convention, the State violated many of the vic-
tims’ rights,16 including the right to a fair trial17 and to judicial protection.18 

With this holding the Inter-American Court did not ignore its past deci-
sions. In Blake v. Guatemala,19 for instance, the Court found that once Gua-
temala accepted the Court’s jurisdiction, any of its subsequent actions or inac-
tions were subject to review, even if those actions arose out of an event that 
occurred prior to acceptance. Guatemala’s own failure to investigate had be-
gun at the moment of the victim’s murder and continued until his body was 
discovered, ªve years after Guatemala’s acceptance of jurisdiction. 

III. Arguments Against the Doctrine of “Continuing Violation” 

The American Convention states: 

The jurisdiction of the Court shall comprise all cases concerning the 
interpretation and application of the provisions of this Convention 
that are submitted to it, provided that the States Parties to the case rec-
ognize or have recognized such jurisdiction, whether by special declaration 
pursuant to the preceding paragraphs, or by a special agreement.20 

Suriname made a compelling claim that the “continuing violation” doctrine 
goes beyond the Court’s power.21 Elaborating on that argument, the Court’s 
purpose “is the application and interpretation of the American Convention on 
Human Rights,” as long as that power is “exercised in accordance with the 
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provisions of the . . . Convention.”22 Thus, the adjudicatory system is required 
to “consider inadmissible any petition . . . [if it] does not state facts that tend 
to establish a violation of the rights guaranteed by this Convention.”23 

The Moiwana massacre took place before Suriname signed the American 
Convention and before it recognized the jurisdiction of the Inter-American 
Court. Suriname has argued that these protections, therefore, did not extend 
to the victims at that time. While justice does call for some resolution, holding 
the perpetrators accountable by applying those rights to the victims in 1986 
means applying the Convention, signed in 1987, to the State ex post facto. If 
states begin to believe that the Court is extending its jurisdictional grasp be-
yond the scope of the instrument that grants it judicial power, they could re-
tract their recognition of jurisdiction and other states that have yet to join 
the adjudicatory system could be discouraged from doing so.24 

In addition, if one considers the main goal of the American Convention as 
ensuring that current sitting governments respect human rights, punishing 
a state for actions taken by previous regimes fails to advance that goal and could 
conceivably destabilize that government. The Moiwana Village case is a per-
fect example. The massacre occurred under a previous undemocratic regime, 
whereas today Suriname has a democratically elected government. 

Although enforcing the doctrine of “continuing violation” would achieve 
the admirable goal of ªnally granting justice to the victims of human rights 
violations, it could do so at the expense of a still-fragile democracy. Were it 
not for the promise in Amnesty Act 198925 to protect the leaders of the un-
democratic regime from any future retribution for crimes against humanity, 
Suriname could continue to be ruled by an authoritarian ªst. The Amnesty 
Act may be applauded for bringing a halt to further human rights violations 
by allowing the citizens of Suriname to live under a democratic government. 
The perpetrators of similar past incidents could react violently to the functional 
recanting of the Act that compliance with the Inter-American system re-
quires, with the consequences of driving Suriname back into years of brutality. 

IV. “Continuing Violation” Doctrine’s Impact and Limitations 

In the past, the Inter-American Court has used the “continuing violation” 
doctrine to assert jurisdiction over a violation even if the direct event itself is 
beyond the scope of the Court. With this tool, the Inter-American system 
can force every signatory to fulªll its obligation to provide justice and “make 
the remedy truly available, and applicable in accordance with the rules of 
due process.”26 Thus, until a state has actually provided a remedy to the vic-
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tim or the victim’s family, the Court could ªnd that the state has not met its 
obligations under the American Convention and can therefore be held re-
sponsible. For instance, in Serrano Cruz Sisters v. El Salvador,27 the State was 
held guilty of violating the right to judicial protection by failing to conduct 
an investigation into the kidnapping of two girls by military ofªcers. In Blake v. 
Guatemala,28 Guatemala still had the victim on a missing-persons list, but 
had failed to vigorously investigate his whereabouts. 

On its face, such a doctrine makes sense. The Court reinforced its position 
in Moiwana Village by holding that a failure to investigate a twenty-year-old 
event is a human rights violation. But what happens if the event occurred forty 
years ago? Sixty years ago? Certainly, few people would hold a present gov-
ernment liable for its actions in the late 1800s. 

While the Inter-American Court evaded this question in Moiwana Village, 
it did erect a limitation on the “continuing violation” doctrine by deciding 
“it did not have competence to [directly] examine the events of November 
29, 1986.”29 It did, however, assert “jurisdiction over the State’s fulªllment of 
its obligation to ensure the right to humane treatment, which results in the 
obligation to investigate possible violations of Article 5 of the Convention.”30 
This effectively allows the Court to force indirect examination of most past 
violations and still bring justice to the victims. 

The Court’s most notable self-imposed limitation on the doctrine of “con-
tinuing violation” is its continued refusal to assert a similarly indirect juris-
diction in claims based on the right to life secured by Article 4 of the American 
Convention.31 It has found that it lacks competence to hear such a claim in 
every case where the death occurred prior to the acceptance of the Inter-
American Court’s jurisdiction by the state.32 In Blake, for instance, the 
Court decided “that the acts of deprivation of Mr. Blake’s liberty and his 
murder were indeed completed in March, 1985 . . . and that those events 
cannot be considered per se to be continuous. The Court therefore lacks com-
petence to rule on the Government’s liability.”33 In another case, Genie-Lacayo, 
the Inter-American Court also ruled that it could not hear the claim based 
on Article 4 for the same reason; it lacked direct jurisdiction over an inci-
dent that occurred before the State recognized the Court.34 The Court fol-
lowed those precedents in Moiwana Village and ruled that there was no basis 
for an Article 4 claim. 
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27. Serrano-Cruz Sisters v. El Salvador, Inter-Am. Ct. H.R. (ser. C) No. 120, at 1 (Mar. 1, 2005). 
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33. Blake v. Guatemala: Preliminary Objections, Inter-Am. Ct. H.R. (ser. C) No. 27, ¶ 33 (July 2, 1996).  
34. See Genie-Lacayo, supra note 32. 
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Even today some countries are hesitant to recognize the Inter-American 
Court’s jurisdiction.35 Rather than make those nations even less likely to sur-
render their sovereignty by painting the adjudicatory system in a power-
hungry light, the Inter-American body has carefully avoided pushing the 
“continuing violation” doctrine too far. To expand jurisdiction to include rights 
beyond that of judicial protection could stretch the jurisprudential tool be-
yond its logical basis, and at this early stage reason is one of the few tools 
the Inter-American Court has to keep its members inside the system. 

Conclusion 

The Inter-American adjudicatory system has repeatedly considered certain 
violations to have a “continuing” nature, thus falling under the Inter-American 
Court’s domain even if the event began before the State recognized jurisdic-
tion. For all its self-imposed limitations, this doctrine of “continuing viola-
tion” has allowed the Court to assert a de facto right to force countries to remedy 
violations that occurred prior to the signing of the American Convention by 
forcing an investigation that the Court alone can deem valid.36 

While this doctrine now allows for restitution for the countless violations 
of human rights that occurred prior to the ratiªcation of the American Con-
vention, it must be limited to violations that indeed continue to occur after 
ratiªcation to avoid overstepping the boundaries of the Court’s power. Oth-
erwise, the Court could erode the foundation of the Inter-American Court of 
Human Rights—the American Convention and the rights it protects—and 
undermine the authority that the Inter-American system has so painstak-
ingly created over the past decades. Nations could conceivably rescind their 
recognition of the jurisdiction of the Court. 

Fortunately, the Court has realized this and has refused to use the “con-
tinuing violation” doctrine to extend the reach of the right to life, while still 
using the doctrine in cases such as Moiwana Village to remind states that the 
obligation to provide a fair trial and judicial protection extends from the time 
the initial act has occurred until those obligations have been fulªlled. 

—Pablo A. Ormachea∗ 
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