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I don’t care about the colour of the foot pressing on my neck—I 
just want to remove it.1 
                    —Wole Soyinka 

Introduction 

Talk of reforming the United Nations has been around for almost as long 
as the institution itself has been in existence.2 The report on U.N. reform 
that appeared in December 2004, however, has added electricity and urgency to 
such talk. It now appears that for the ªrst time since the U.N. Charter was 
adopted in 1945, the idea of constructive and tangible change in the U.N. 
system is receiving serious attention from a wide array of national and inter-
national actors.3 The vast majority of the reforms currently proposed are ei-
ther structural or procedural in nature, designed to make the U.N. both more 
efªcient and more accountable in the implementation of policies and the 
performance of various duties. Enhanced efªciency and accountability are 
undoubtedly necessary and legitimate dimensions of U.N. reform. However, 
in and of themselves, they are not sufªcient to guide the U.N. toward a more 
effective and relevant role in international affairs. Also long overdue for re-
form is the U.N.’s general framework for protecting individual and group 
identities. In this regard, only a complete and radical restructuring of the 
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institution’s approach and vision will resolve the complex issues and create a 
framework for effective and consistent human rights justice that will endure 
in the decades to come. 

I. Human Rights and Identity Politics in the U.N. System 

As the U.N.’s multiple weaknesses have slowly revealed themselves in the 
past six decades, the need for a fundamental project of reform has become 
increasingly evident. The institution’s problems truly came to the fore fol-
lowing the end of the Cold War when the Security Council and General As-
sembly attempted to reassert their relevance in the international community. 
Many of the actions associated with this renascent sense of purpose, such as the 
authorization of humanitarian intervention, quickly approached the limits of 
what international law or the U.N. Charter could legitimately designate as 
permissible. It quickly became clear that if the U.N. is to regularly engage 
in such actions, comprehensive changes need to be implemented within the 
institution.4 

Redressing the deªciencies in the current framework of human rights is a 
crucial part of this larger and more comprehensive project of U.N. reform. 
Unlike the authorization of humanitarian intervention or the democratiza-
tion of U.N. procedure, both of which are currently under discussion and de-
bate, no one questions whether the U.N. should be involved in the area of 
human rights. Ever since its inception, the U.N. has been expected to sup-
port and advocate human rights. In fact, for many, the Universal Declaration 
of Human Rights is nearly as important as the U.N. Charter itself in deªning 
the purpose and parameters of U.N. principles. There are, of course, a vari-
ety of regional instruments and organizations designed to protect and pro-
mote human rights. But the U.N. has always been the normative center of 
gravity for the global human rights framework. Unless the U.N. reforms its 
human rights framework such that it is perceived as consistent and fair in 
application to all states and international actors, the reforms in other areas (such 
as humanitarian intervention) will suffer. New norms and policies in other 
areas will be called into question or seriously weakened as they, too, will be 
seen as only selectively applicable. Of course, reforming the human rights 
regime without addressing other problems would also be short-sighted. With-
out adequate attention to other problematic areas, the U.N. will continue to 
lack the credibility to enforce and apply the principles of human rights. Human 
rights reform is, therefore, an essential element in the establishment of a 
revitalized and relevant U.N., able to exist as a cornerstone of a more just 
and secure global order. 
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And yet, the ªeld of human rights has always been one of the most prob-
lematic elements of the U.N. system in terms of the discrepancies between 
rhetoric and practice; compliance remains incomplete and enforcement remains 
inconsistent at best.5 It is painfully clear that many gaps still remain in the 
protective framework that human rights instruments are intended to pro-
vide. However, as this Article will argue, expanding the scope and number of 
human rights, or strengthening the existing enforcement mechanisms, will 
not ªx the serious weaknesses of the human rights system at least as they 
relate to the formation and protection of human identities. Instead, what is 
needed now is a new conception of how the individual is constructed and 
protected by human rights instruments, and how the individual interacts with, 
and participates in, complex societies through historical time and geographic 
space. 

Much of this process of self-construction and self/society interaction is en-
compassed in the phrase “identity politics.” This phrase, understood in mul-
tiple ways, has taken on a variety of meanings, some more precise and con-
structive than others. For the purposes of speciªcity and consistency, I will use 
that term to mean the interaction between four different, but not necessarily 
mutually exclusive, spheres of political action. First, I refer to the collective 
set of actions by which groups enter the political process, nationally or in-
ternationally, to make rights claims on the basis of identity. Second, the term 
denotes the act of creating new instruments or re-interpreting existing hu-
man rights documents to support or protect various facets of human iden-
tity. Third, there is the process by which individuals and groups construct 
their identities with the express purpose of using such identities to assert claims 
of recognition in, or enhanced protection from, the framework of human rights 
law. Fourth, and ªnally, I understand the term to mean the process of contes-
tation and deliberation by which states and other actors support or deny 
claims for recognition. The ªeld of identity politics is a rich and dynamic 
area of political action, and it requires an equally rich and dynamic human 
rights framework to ensure that fairness and justice are achieved in the com-
plex and highly charged world of identity formation and contestation. 

Unfortunately, the U.N. system and the human rights instruments associ-
ated with it have shown little imagination in understanding the interwoven 
and changing architecture of the individual self. There has also been a simi-
lar and simultaneous misunderstanding of the ways in which an individual 
moves through the society of which he or she is, or feels, a part. The result 
has been an incomplete and often ineffective framework based on a confused 
understanding of the relationship between individual and group rights, which 
in turn has sometimes led to an inconsistent and unfair application of hu-
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man rights law.6 The current framework has great difªculty in evaluating 
and facilitating the interaction between individual and group identities. As 
a result, there have been both endless accusations that the U.N. privileges 
some individuals and groups more than others, and bitterly contested claims 
of self-determination rights based on often-dubious claims of historical or 
cultural authenticity. 

To be sure, the incredible sensitivity associated with discussions of iden-
tity-based human rights is one of the difªculties in achieving a comprehen-
sive program of reform within the U.N. In dealing with the topic, which is 
in essence a cluster of very complex issues, the capacity to offend or to be 
misunderstood is sufªciently great that the U.N., as a diplomatic forum, is 
unlikely to take a strong stance. The sensitivity surrounding identity politics 
creates obstacles to constructive reform, often by precluding any meaningful 
debate. For instance, questioning the appropriateness of reparations for Western 
involvement in the African slave trade can be perceived as tantamount to the 
denial of slavery, or, at the very least, as an overt and insensitive act of ra-
cism. Similarly, questioning the current status of indigenous or minority rights 
can seem like “blaming the victim,” or a mean-spirited backlash by domi-
nant groups who seek to deny justice to marginalized communities.7 Some 
who debate whether this or that historical injustice ever occurred are un-
doubtedly motivated by racism or other forms of chauvinism. However, there 
are just as many who wish to engage with these issues because they wish to 
ensure fairness, equality, and dignity among individuals and cultures. 

At the very least, then, we can start with the following basic premise: if 
one of the goals of reforming the U.N. system is to provide greater human 
rights protection to prevent the exploitation, mistreatment, or oppression of 
vulnerable individuals and groups, we must ªrst create a new framework of 
understanding for individual and group identities. This new framework 
must be able to evaluate identity claims and the rights they presumably 
generate. In addition, the new framework must be consistent in its treat-
ment of all individuals and groups, regardless of their historical, cultural, or 
political pedigree. The only way for that to happen is for international law 
in general, and the U.N. in particular, to confront the very idea of adjudicat-
ing historical injustice and to re-evaluate the putative link between the im-
perialist endeavors of the past and present day human rights struggles which 
relate to identity formation. 
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II. Imperialism, Colonialism, and Human Rights 

In spite of occasional claims that the U.N. system has moved ªrmly be-
yond the era of decolonization, many strongly believe that the identity issues 
that engage human rights law are still derived from, or related to, the ex-
perience of European imperialism and colonialism.8 Closely connected and 
in parallel, it is also widely believed that most forms of human rights pro-
tection that privilege the individual over his or her group are grounded in 
norms and values that are derived from European and Western culture.9 While 
scholars and activists have debated whether or not this individualist view is 
the most constructive approach to rights related speciªcally to issues of identity, 
the scholarly debate has not been able to transform or radically inºuence 
current human rights practice within the U.N.10 

Much of the current human rights regime emerged at a time when the 
U.N. was also witnessing the process of decolonization; a process that included 
some toleration for decolonized states who attempted to bend the rules of inter-
national law. The toleration was likely motivated by a sense of sympathy for 
the suffering that these newly independent states had endured for decades, 
and sometimes centuries, under European colonial rule.11 Although that sympa-
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thy may have been understandable at the time, it has left behind a problem-
atic legacy of inconsistent legal precedent in the way human rights are ap-
plied and enforced in the international community. This legacy has two 
elements, both of which are central to the analysis presented here. First, 
there is an enduring belief that many of the human rights violations based 
on identity issues in formerly colonized countries are “excusable” since they are 
remnants of the legacy of European imperialism.12 Secondly, there is the 
questionable position that the only imperialism worth examining in under-
standing identity crises and conºicts in the international community is that 
of the Europeans.13 If one of the purposes for reform in the U.N. is to recon-
stitute the human rights framework to provide equal protection and respect 
for the individual and his or her society, both of these views must be rejected 
and replaced with new and more universal standards. 

The most recent illustrative example of how this type of thinking has perme-
ated human rights rhetoric and policy is the World Conference Against Ra-
cism, Racial Discrimination, Xenophobia, and Related Intolerance held in 
Durban, South Africa in August and September 2001.14 The majority of coun-
tries in attendance were former colonies of European empires. During the 
proceedings, rather than tackling the contemporary problems of global ra-
cism and intolerance, these participants spent much of the conference attempt-
ing to ªnd new ways to attribute the persistence of current problems to 
European imperialism. That this would become a theme of the Durban Con-
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ference became evident at the outset, with the opening remarks of South 
African President Thabo Mbeki, who reminded the delegates of their responsi-
bility to eradicate “the legacy of a centuries long experience of slavery, colo-
nialism and racial domination.”15 The purpose of the conference became 
blurred as many countries took advantage of the opportunity to advance his-
torical claims for compensation from former European imperialist powers.16 
As is often the case in discussions of racism, most countries in attendance either 
denied outright that they had any problems with racism or discrimination, 
or, when evidence to the contrary was overwhelming, attempted to absolve 
themselves of any direct responsibility by transferring the blame to the ex-
perience of European imperialism. For example, when opponents of slavery 
in contemporary Africa tried to condemn the continued complicity of many 
African nations in the practice of slavery, or when they tried to introduce discus-
sion of other historical slave trades (such as the Arab slave trade in Africa), 
they were ignored, given a lukewarm response, or even lectured at about the 
need to strengthen African unity.17 Similarly, when India’s Dalits (“outcastes”) 
attempted to condemn the practice of caste discrimination as the world’s 
oldest system of apartheid, they encountered a staunch refusal by the ofªcial 
Indian delegation to discuss the issue. The Dalits were instead treated to a 
sanitized history lesson and told that “descent based” discrimination does 
not qualify as racism.18 
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Evidence of the attempt to portray global racism solely as a product and 
legacy of European imperialism and colonialism is also to be found in the 
ªnal report of the World Conference on Racism. The section on the causes of 
global racism, for instance, informs us that “colonialism has led to racism, 
racial discrimination, xenophobia, and related intolerance, and … Africans 
and people of African descent, and people of Asian descent and indigenous 
peoples were victims of colonialism and continue to be victims of its conse-
quences.”19 In other words, the Durban delegates declared that global racism 
and related forms of discrimination can almost always be traced back to 
European colonialism. According to the Durban Conference, then, even when 
racism is prevalent among Africans, Asians, or indigenous peoples, it is to be 
more “properly” understood as the legacy of European colonialism.20 Of course, 
not everyone is convinced by these selective readings of the repressive past 
and present, and the aftermath of the Durban Conference on Racism has been 
characterized by disillusionment, disagreement, and distrust. 

The intent of the points made above, and what follows below, is not to 
overlook or deny the suffering and trauma inºicted by the experience of Euro-
pean imperialism. Rather, it is to point out that when it comes to issues of 
identity, European imperialism is merely one factor contributing to the dis-
mal state of human rights observance and protection. Put differently, Euro-
pean imperialism is best seen as a European variant of what has, in fact, been 
a global historical phenomenon shared rather depressingly at one time or other 
by almost all cultures and societies. Is it, then, wholly accurate and fair for 
India to denigrate the legacy of the British Empire while celebrating the 
contributions of the more “indigenous” Mughal Empire or of Vijayanagara?21 
Likewise, in all of the diplomatic and legal maneuvering over the tensions 
between Taiwan and China, why is there no mention of the fact that Taiwan 
was made a part of China only through China’s imperialist expansion and 
through Chinese colonialist policies which included the displacement of abo-
riginals by Chinese settlers?22 This process, if examined more closely, is found to 
be remarkably similar to the oft-criticized European imperialism. Or why seek 
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reparations for only one version of the slave trade while ignoring all others? 
Unless the U.N.’s human rights mechanism is prepared to address these and 
other similar questions, any attempt to adjudicate the historical past will 
remain incomplete, unfair, and unjust. 

There is more to these examples than merely illustrating the difªculties of 
addressing historical injustices from a human rights standpoint. Much of the 
impetus for establishing group protection in the form of minority and in-
digenous rights came from the desire to redress past wrongs or to provide some 
guarantee that the traumatic experiences of the past would not reoccur. But 
given that the record of historical injustices has been incompletely and un-
evenly examined, the human rights framework that addresses issues of group 
identity has generated inconsistencies. These, if left unaddressed, will over 
time create new claims and counter-claims of injustice and unfairness. Such 
claims will, in turn, threaten the integrity of the entire system of human 
rights protection. Unless the U.N. and international law can offer a compel-
ling reason to focus only on one variety of imperialism and not on others, and 
unless it can also offer a deªnitive date as to how far back into history we 
should go to settle questions of historical injustice, this route should be aban-
doned entirely. Since it is unlikely that any speciªc and non-arbitrary his-
torical point can be established before which there is impunity, and after which 
there can be justice and reparations, the issue of adjudicating injustices in the 
past and strengthening human rights in the present should, at the very least, 
be separated.23 We may not be able to adequately adjudicate the past, but 
that does not mean that a reformed U.N. human rights framework cannot 
ªnd a way to build a better present and future. 

III. Misunderstanding Self-Determination: Self and Society 

The issues of setting the chronological parameters of historical injustice 
and of determining the cultural parameters of imperialist exploitation, might 
seem to be abstract matters of debate with little practical value in facilitating 
the U.N. reform process. However, those matters are directly linked to the 
current framework for protecting highly vulnerable groups through human 
rights instruments. More speciªcally, the framework of human rights in-
struments that relate to peoples’ rights, understood more speciªcally as mi-
nority and indigenous rights, is largely derived from the desire to protect 
and empower those groups and societies who suffered the excessive disloca-
tion and distress of historical or imperialist injustice. As Thomas Musgrave 
points out, “Amongst many Third World states decolonization is considered 
to be the only aspect of self-determination which has attained legal status. 
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This approach to self-determination necessarily means that the term ‘people’ 
must be deªned solely within the context of decolonization.”24 

Yet here, too, there is considerable confusion and inconsistency in the human 
rights regime as it relates to identity issues. Such confusion exists because 
there is often no clear distinction made between the protection of an indi-
vidual, as an individual, against state intrusions, and the empowerment of an 
individual as a member of a group whose cultural practices are seen as worthy 
of special protections not available to other groups.25 The inconsistency be-
tween these two types of human rights protection can only be resolved in 
the process of reforming the U.N. if the institution is willing to answer 
deªnitively a number of fundamental questions. Can an individual hold both 
types of rights simultaneously? Are some persons entitled to more human 
rights protection than others, and if so, is this inherently unfair?26 Do the 
standards by which a person claims groups rights unwittingly undermine the 
rights protecting individual identity? To answer these questions, the process 
of U.N. reform must revisit some fundamental elements of identity construc-
tion within the human rights framework. 

Broadly speaking, the elements determining self and group identity fall 
into two categories, each of which relies upon a different regime of human 
rights instruments for protection. The ªrst category consists of those charac-
teristics that are elective. By this I mean elements of our identity that we have 
consciously and intentionally chosen as a part of who we are. Political ideol-
ogy, occupation, artistic perspective, and perhaps more controversially, sex-
ual orientation, would fall into this category. In this case, human rights in-
struments are designed to protect the choices we make, either by maximiz-
ing the number of potential available choices, or by offering us ex post pro-
tection for the identity we have elected.27 The second category consists of 
those elements that are ascriptive. These are the parts of our identity that we 
are born with and did not and, in fact, cannot choose. Human rights instru-
ments are thus designed to protect individuals or groups from unfair pun-
ishment or discrimination based on immutable characteristics for whose adop-
tion the identity-bearer is not responsible. This category includes character-
 

                                                                                                                      
24. Thomas D. Musgrave, Self-Determination and National Minorities 149 (1997). Par-

ticularly in relation to minority rights, this was not originally, but later became, the preferred approach 
for formerly colonized and postcolonial nations in the post-war period. 

25. See Vernon Van Dyke, The Individual, the State, and Ethnic Communities in Political Theory, in The 

Rights of Minority Cultures 31 (Will Kymlicka ed., 1995); Russel Barsh, Indigenous Peoples and the 
Idea of Individual Human Rights, 10 Native Stud. Rev. 35 (1995); Anna Yeatman, Who is the Subject of 
Human Rights?, in Citizenship and Cultural Policy 104 (Denise Meredyth & Jeffrey Minson eds., 
2001). 

26. For one attempt to answer this question, see Gillian Triggs, The Rights of “Peoples” and Individual 
Rights: Conºict or Harmony?, in The Rights of Peoples 141 (James Crawford ed., 1988). 

27. See, e.g., International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171 
[hereinafter ICCPR] (Articles 18, 19, 22, 23, and 25 guarantee of freedom of conscience, expression, 
association, marriage, political participation); International Covenant on Economic, Social, and Cultural 
Rights, Dec. 16, 1966, 993 U.N.T.S. 3 [hereinafter ICESCR] (Articles 6, 8, 10, 13 guarantee of rights to 
work, unionization, marriage, and education). 
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istics such as race, ethnicity, gender, and more problematically (as discussed 
below), religion.28 

Another way of understanding these two categories is to say that elective 
identities consist of all potential choices of who we want to be, and by deªni-
tion constitute a category of elements that are perennially open to individu-
als for both entrance and exit. Alternatively, ascriptive identities are those 
that we acquire at birth, that are closed, and that an individual cannot read-
ily enter or exit. 

The difªculty is that the current human rights regime has been unable to 
reconcile these two categories such that it is fair and just to both in equal meas-
ure.29 While one part of the regime promotes openness and an expansion of 
the choices through which we determine the quality of our lives, another part 
strengthens categories that preclude choice, are closed to outsiders, and are 
therefore inherently discriminatory.30 Part of the process of reform must surely 
include a re-alignment of these two categories of identity and the human 
rights instruments designed to protect them. 

Aside from these categories, there are also two different approaches to the 
idea of self-formation, each addressed by different aspects of the human rights 
regime. Each aspect, when examined, is seen to pull in a different direction, 
resulting in unresolved tension. The ªrst approach privileges the individual 
over the community, setting as its primary human rights goal the defense of 
the individual, providing her or him with the necessary skills and opportu-
nities to learn how to make the best choices, and protecting those choices 
once they are made.31 The “just society,” according to this view, is the amal-
 

                                                                                                                      
28. See, e.g., ICCPR, supra note 27, art. 27 (minority rights); Framework Convention for the Protec-

tion of National Minorities, Jan. 2, 1998, 34 I.L.M. 351; International Convention on the Elimination of 
All Forms of Racial Discrimination, Dec. 21, 1965, 660 U.N.T.S. 212 (Articles 1 and 2 guarantee of 
non-discrimination based on race, color, descent, or national or ethnic origin); Indigenous and Tribal 
Peoples Convention, June 27, 1989, 28 I.L.M. 1384; Convention on the Elimination of All Forms of 
Discrimination Against Women, Dec. 18, 1979, 1249 U.N.T.S. 13 (Article 1 guarantee of non-
discrimination based on gender); Convention on the Prevention and Punishment of the Crime of Geno-
cide, Jan 12, 1951, 78 U.N.T.S. 277 [hereinafter Genocide Convention] (Article 2 protection of national, 
ethnic, racial, or religious group). 

29. It is worth noting that not all elements of identity can be collapsed into these two categories. 
There is, for instance, the status of “refugee” which is neither ascriptive (putting aside the circumstance 
of birth in a refugee camp) nor elective. Even in the case of refugees, however, the U.N. has great 
difªculty dealing with this complex form of identity. See Guy S. Goodwin-Gill, The Refugee in 

International Law (1996). For a critical approach on the consequences of the failure of the U.N. and 
the international community to understand the special status of being a refugee, see Arthur C. 

Helton, The Price of Indifference (2002). 
30. This contradiction can be seen clearly, for instance, in the Convention on the Protection and Pro-

motion of the Diversity of Cultural Expressions, Oct. 20, 2005, UNESCO, http://unesdoc.unesco.org/images/ 
0014/001429/142919e.pdf [hereinafter UNESCO Convention]. While the resolution calling for the 
drafting of the Convention recognizes “the principle of openness of each culture to all other cultures,” 
UNESCO, Desirability of Drawing up an International Standard-Setting Instrument on Cultural Diversity, 32 
C/52 Resolution 34, Oct. 17, 2003, the Convention itself claims that cultural diversity is expressed in 
ways that are “passed on within and among groups and societies.” Convention, supra, art. 4(1). The Con-
vention paradoxically seeks to protect distinct cultures (closed boundaries) and promote intercultural 
dialogue (open boundaries). 

31. For one example of this approach, see Thomas M. Franck, The Empowered Self: Law and 
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gamation of these informed individuals, who collectively cultivate social 
formations that expand upon and protect an increasingly complex array of 
individual identity choices. Conversely, the second approach privileges the 
community over the individual. Proponents of this position believe that the 
primary goal of human rights should be to protect and preserve various com-
munities, because it is from the norms and values of such communities that 
individuals learn to make the best choices as individuals.32 According to this 
view, without the community there can be no self-determined individual. In 
the latter approach, the “just society” is one that conveys its values and tra-
ditions to successive generations, providing them with a safe, secure, and mor-
ally enriched environment in which to make well-informed life choices so as 
to contribute to the social life of the community. 

The uneasy tension between these two approaches, as well as the tension 
between protecting and cultivating elective and ascriptive elements of iden-
tity, can perhaps best be explored by investigating the current state of human 
rights protection in two areas: minority rights and indigenous peoples’ rights. 
The two rights regimes share a number of problems. For instance, the cur-
rent human rights framework cannot adequately address the extent to which 
groups who enjoy cultural protection may engage in practices that violate the 
human rights of their own individual members, or that discriminate against 
outsiders.33 I deal with speciªc examples below. 

A. Minority Rights 

Minority rights are predicated on several assumptions that have not been 
rigorously tested within the current human rights framework.34 In the most 
basic sense, minority group rights are intended to preserve the culture, lan-
guage, beliefs, and value system of a minority culture by shielding them 
 

                                                                                                                      
Society in the Age of Individualism (1999). 

32. See, e.g., Will Kymlicka, Multicultural Citizenship: A Liberal Theory of Minority 

Rights (1995). 
33. All of the major human rights treaties contain non-discrimination clauses. See ICCPR, supra note 

27, art. 2(1); ICESCR, supra note 27, art. 2(2; American Convention on Human Rights art. 1(1), Nov. 
22, 1969, 1144 U.N.T.S. 144; African Charter on Human and Peoples’ Rights art. 2, June 27, 1981, 
1520 U.N.T.S. 217. Decisions handed down by the adjudicatory committees of each treaty have clearly 
assumed that discrimination is unidirectional or vertical, from majority or dominant groups toward 
minority groups. Horizontal discrimination between minority groups remains largely unexamined. See, 
e.g., Matthew Craven, The International Covenant on Economic, Social and Cultural 

Rights: A Perspective on its Development 184–90 (1995) (noting that States have at least some 
obligations to provide equality of opportunity to minority groups in relation to majority groups, but 
making no mention of equality among or within minority groups). 

34. For the U.N. minority rights framework, see Declaration on the Rights of Persons Belonging to 
National or Ethnic, Religious and Linguistic Minorities, G.A. Res. 47/135, Annex, U.N. Doc. A/Res/47/ 
135/Annex, 32 I.L.M. 911 (Dec. 18, 1992) [hereinafter Minority Rights Declaration]; Asbjørn Eide, 
Commentary to the Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic 
Minorities, U.N. Doc. E/CN.4/Sub.2/AC.5/2001/2 (Apr. 2, 2001); Asbjørn Eide, The Framework Conven-
tion in Historical and Global Perspective, in The Rights of Minorities in Europe: A Commentary on 

the European Framework Convention for the Protection of National Minorities 25 (Marc 
Weller ed., 2005). 
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from the assimilative pressures exerted by the dominant group within a 
state.35 Because minority rights emanate from the state, peculiarities some-
times arise. For example, there is always the possibility that a minority group 
residing in two different states can receive degrees of protection widely dif-
fering from one another.36 As long as the regime of minority rights remains 
state-centered, the possibility of disparate protection can lead to other hu-
man rights concerns. Such concerns would include illegal immigration to states 
with better human rights safeguards, refugee ºight from countries with poor 
minority rights protections, and acts by diasporic minority groups who wish 
to limit the inºux of immigrants of the same ethnic group from other states, 
so as to preserve the minority protections they have been afforded.37 

Any new human rights framework that emerges out of the process of 
U.N. reform must address several of the fundamental assumptions on which 
the minority rights system rests. One assumption worth revisiting is that ma-
jority groups are always and necessarily dominant, and as such they auto-
matically seek to dominate over other groups.38 Based on this assumption, the 
claim has often been made that there is an obligation for majority or domi-
nant cultures to respect minority cultures. Yet there is no compelling reason 
why the obligation should not be reciprocal. Why, for example, is the obli-
gation to respect expressed in terms of relative size rather than, say, of ethi-
cal behavior?39 Why not protect all cultural groups equally, regardless of 
 

                                                                                                                      
35. Deªnitions of what legally constitutes a minority vary considerably. For working deªnitions, see 

Francesco Capotorti, Study on the Rights of Persons Belonging to Ethnic, Religious and Linguistic Minorities, 
U.N. Doc. E/CN.4/Sub.2/384/Rev.1: Sales No. E.91.XIV.2 (1979); Jules Deschênes, Proposal Concerning a 
Deªnition of the Term “Minority,” U.N. Doc. E/CN.4/Sub.2/1985/31 (May 14, 1985). 

36. See Romani Rose, Sinti and Roma as National Minorities in the Countries of Europe, 3 OSCE Off. for 

Democratic Insitutions and Hum. Rts. Bull. 40 (1994/1995) (discussing the situation of Roma 
people in Europe). See also Marie Lecomte-Tilouine, Ethnic Demands within Maoism: Questions of Magar 
Territorial Autonomy, Nationality and Class, in Himalayan People’s War: Nepal’s Maoist Rebellion 
112 (Michael Hutt ed., 2004); Brian C. Shaw, Aspects of the “Southern Problem” and Nation-Building in 
Bhutan, in Bhutan: Perspectives on Conºict and Dissent 141 (Michael Hutt ed., 1994) (both 
discussing ethnic Nepali groups who are engaged in ethnic conºicts and dispute in Nepal, but then 
lumped together as “Nepalis” in India and Bhutan). 

37. See Tom Gallagher, Conºicts between East European States and Minorities in an Age of Democracy, in 
Radical Ethnic Movements in Contemporary Europe 31 (Farimah Saftary & Stefan Troebst eds., 
2003); Johannes van der Klaauw, Irregular Migration and Asylum-Seeking: Forced Marriage or Reason for 
Divorce?, in Irregular Migration and Human Rights: Theoretical, European, and Interna-

tional Perspectives (Barabara Bogusz et al. eds., 2004). 
38. See, e.g., Gaetano Pentassuglia, Minorities in International Law 57 (2002) (indicating 

that even at the initial discussions about minority rights within the U.N. framework, one of the central 
markers of identiªcation for minorities, and one which has remained consistent, has been their non-
dominant position). Note that for claiming minority rights, a group need not prove that it is non-
dominant. Rather, the underlying assumption is that minority groups are inherently non-dominant and, 
therefore, may claim protection against the dominant majority. 

39. See, Minority Rights Declaration, supra note 34, art. 1(1) (requiring that states “protect the exis-
tence and the national or ethnic, cultural, religious and linguistic identity of minorities within their 
respective territories and . . . encourage conditions for the promotion of that identity.”) In calling on 
states to protect minorities, the Declaration assumes that states are controlled by majority groups. This 
may not be the case. For example, the percentage of the population of the United States that can claim 
some form of minority protection is slightly higher than sixty percent. John D. Skrentny, The minor-

ity Rights Revolution 327 (2002). 
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relative size? Merely because one group is demographically larger does not 
necessarily imply that there is an intention to dominate or exploit groups that 
are demographically smaller; that is, majority cultures do not oppress by 
mere existence but rather by speciªc acts which must be shown to represent 
the collective will of the group. Without systematic evidence to that end, the 
promotion of minority rights can, in effect, require majority cultures to alter 
or constrain their own cultural patterns in ways that minority cultures are 
not required to do. 

And where inter-cultural respect is the main concern, there seems to be just 
as much of an obligation for majority cultures to respect and understand the 
needs of minority cultures as there is for minority cultures to understand and 
respect the needs of other minority groups and the majority cultures with 
whom they coexist.40 To determine whether additional human rights protec-
tion is warranted, we cannot readily assume that all majority cultures are 
hegemonic, just as we cannot assume that the values and beliefs and prac-
tices of all minority cultures should be immune from scrutiny.41 All cultures 
share a propensity to discriminate, and so all should be equally open to in-
vestigation, examination, and adjudication. 

A more consistent approach would instead extract the general principle of 
law from the idea of minority rights, namely that one culture does not possess 
any inherent right to intentionally harm or otherwise undermine any other—
the communitarian expansion of the liberal human rights creed for individu-
als—and apply this uniformly to all forms of cross-cultural and inter-cultural 
interaction. Currently, the minority rights framework only considers signiªcant 
the relationship between each minority culture and the singularly dominant 
culture. The framework lacks the effective capacity to address situations when a 
minority culture is oppressed, exploited, or otherwise discriminated against 
by another minority culture.42 In such situations, there is no constructive or 
effective way to deal with the discriminatory relationship between the mi-
nority groups. 

In such situations there seems to be a default assumption that the major-
ity culture ultimately bears the responsibility to adjudicate fair relations be-
 

                                                                                                                      
40. See Aminah Mohammad-Arif, Salaam America: South Asian Muslims in New York 253 

(2002). Mohammad-Arif documents the complexities of inter-group discrimination in multicultural 
environments. While Muslims in the United States certainly face some discrimination at the hands of the 
majority culture, they also exhibit their own discriminatory sentiments through a sense of “moral superi-
ority” over the host culture. Paradoxically, segments of the minority group take on the persona of a 
dominant majority group, even as they claim rights against it. 

41. See, e.g., the controversial thesis put forth by Fox and Nolte, that democratic states are under no 
obligation to tolerate anti-democratic actors who do not subscribe to the majority values and may in fact 
exclude them from parts of the political process. Gregory H. Fox & George Nolte, Intolerant Democracies, 
in Democratic Governance and International Law 389 (Gregory H. Fox & Brad Roth eds., 
2000). 

42. See Leslie Green, Internal Minorities and Their Rights, in Group Rights 101 (Judith Baker ed., 
1994); Gurpreet Mahajan, Can Intra-group Equality Co-exist with Cultural Diversity? Re-examining Multi-
cultural Frameworks of Accommodation, in Minorities within Minorities: Equality, Rights and Di-

versity 90 (Avigail Eisenberg & Jeff Spinner-Halev eds., 2005). 
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tween all minority groups. This can, in turn, force upon majority cultures 
the (perhaps unfair) burden of having to understand every other minority 
culture, no matter how numerous they may be, while members of the mi-
nority cultures have only the much simpler task of understanding the norms 
and values of their own cultural group. In sum, while the minority rights 
framework has at least some capacity to deal with a situation where majority 
culture A discriminates against minority culture B, it seems unable or un-
willing to address the equally unjust situation where minority culture B 
discriminates against minority culture C, or where minority culture B dis-
criminates against subgroups comprising its own membership. 

To better understand the inconsistencies, consider, for instance, the fol-
lowing statement by Sandra Fredman: 

[I]t is often misleading to characterize a minority culture as sexist 
or inegalitarian. This assumes that the dominant subgroup within 
the minority culture may legitimately assert the values of the cul-
ture. Yet such views may well be highly contested within the group: 
women in the group may themselves be voicing a dynamic within 
the group which has as much of a right to be heard as any other.43 

This assertion is deeply problematic. If dominant groups in a minority cul-
ture cannot speak for the minority as a whole, then the same must also hold 
true for majority cultures. It thus becomes uncertain whether a dominant 
group may ever be held collectively responsible (and collectively punishable) 
for any of its actions, past or present. Furthermore, if the minority culture is 
internally contested, then it is unclear which parts of the culture should be 
protected. Lastly, if gender equality is not a part of the minority culture’s 
values, then to offer an equal place to the voices of women may itself be an 
act of value hegemony by an outside culture. 

The current framework for minority rights is also only partially able, or 
even wholly unable, to address conditions of rapid demographic transition. 
Since the current systemic assumption is that smaller size translates directly 
to potential vulnerability and, in turn, triggers enhanced human rights pro-
tection, how are we to analyze situations where a former majority group 
suddenly or gradually becomes a minority? Will the former minority group 
suddenly have to abandon its rights to the “new” minority? One could argue 
that in such cases, what really matters is not numerical size but cultural domi-
nance. But such a response is deeply unsatisfactory because the current hu-
man rights framework lacks, in a legally meaningful way, a method for assessing 
what constitutes cultural dominance and discerning whether that dominance 
is based on intentional discrimination or is merely a byproduct of divergent 
cultural values. 

 

                                                                                                                      
43. Sandra Fredman, Combating Racism with Human Rights: The Right to Equality, in Discrimination 

and Human Rights 9, 36–37 (Sandra Fredman ed., 2001). 



110 Harvard Human Rights Journal / Vol. 19 

The framework of minority rights also has no endpoint. By this I mean 
that there is no clear time at which a vulnerable group ceases to be consid-
ered as such. It is similarly difªcult to measure when the situation for a mi-
nority culture has so improved that the special protections afforded to it, on 
the grounds that its cultural practices are threatened by the majority culture, 
can be scaled back or ended. Minority rights, once granted, are often assumed to 
be granted in perpetuity, without an ongoing reassessment of the situation 
or of the relationship between the majority and minority cultures. 

The current framework on minority rights also has difªculty addressing 
issues that deal with diasporic or transnational identities. What happens, for 
instance, when members of a hegemonic and dominant group in one country 
begin to migrate to other countries where they maintain close ties with their 
original country and, yet, also seek minority rights protections in their country 
of settlement? Should minority rights for immigrant groups be contingent 
upon that group’s respect for minority rights in countries where they are the 
majority?44 Perhaps the situation of an immigrant group in one country is 
entirely separate from the situation of that group in its country of origin. How-
ever, if that is the case and the two groups are to be viewed as completely dis-
tinct, is it then required that immigrant groups seeking minority rights in a 
host country demonstrate their separation by severing their ties with their 
country of origin?45 

Furthermore, how do we address diasporic minority communities beneªting 
from, or actively encouraging, acts of discrimination in countries where their 
groups form a majority? Though it is widely acknowledged as wrong to pe-
nalize all members of a particular minority group for the actions of only a 
certain subsection of that group, majority groups are often held collectively 
responsible for the discrimination inºicted upon minority groups. In this, 
we are once again confronted with the issue of differential and inconsistent 
standards in the minority rights framework. 

 

                                                                                                                      
44. For instance, a small but signiªcant number of South Asian immigrants to the United States offer 

generous ªnancial support to Hindu extremist groups in India seeking either to expel non-Hindu mi-
norities from the country or to convert them to Hinduism. This creates a divide in the South Asian im-
migrant community between those who support religious tolerance, whether in India or America, and 
those who feel that supporting such groups will somehow protect India from the deleterious conse-
quences of multiculturalism they perceive in the host country. For critical views, see Arvind Rajagopal, 
Non-Resident Nationalism, Frontline (India), Mar. 26, 2004, at 127; Vijay Prashad, The Karma of 

Brown Folk 133–56 (2000). 
45. See Joseph Carens, Aliens and Citizens: The Case for Open Borders, in The Rights of Minority 

Cultures 331–32 (Will Kymlicka ed., 1995) (arguing that immigrants should only be bound by the 
same restrictions as non-immigrant citizens, and that restrictive citizenship, especially by First World 
countries in relation to Third World immigrants, is tantamount to “feudal privilege”). This argument 
implies that enjoyment of the beneªts of citizenship by immigrant groups need not entail any renegotia-
tion of cultural identity. 
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B. Indigenous Rights 

Like minority rights, the indigenous rights regime is designed to protect 
cultures that are considered different and distinct from those around them. 
However, unlike minority rights, indigenous rights are not necessarily con-
tingent upon the demographic size of the group. Instead, they are based upon a 
group’s historical claim to “priorness” vis-à-vis groups that arrived later, be 
they a majority or minority. In that sense, it would seem that indigenous rights 
trump minority rights, though it is unclear whether the human rights frame-
work actually intended to establish such a hierarchy of identity rights or 
whether this is simply one more unfortunate byproduct of an inconsistent 
and perhaps poorly designed system of human rights protections.46 

Since the legal signiªcance of historical “priorness” never has been deªnitive-
ly established, and since the only “priorness” that seemes to matter, at least 
in the origins of indigenous rights, is in relation to European colonization, the 
“priorness” of indigenous groups has always been problematic.47 This, too, 
has created an unfortunate, unjust, and unintended hierarchy of rights, inso-
far as indigenous groups in countries colonized and settled by Europeans and 
their descendants seem to enjoy greater recognition of their status and rights 
than do indigenous groups in lands colonized and settled by non-Europeans. 
For example, Malaysia’s indigenous tribal groups that were initially displaced 
and dispossessed of their lands by ethnic Malay colonizers often ªnd them-
selves unable to make distinct indigenous rights claims. This is because the 
dominant ethnic Malay community, who colonized the land prior to the ar-
rival of Europeans, is also able to claim indigenous status. While the ofªcial 
policy is that the ethnic Malay and tribal groups are both indigenous bumi-
putera (“sons of the soil”), the reality is that the non-Muslim tribals face se-
vere discrimination and have little recourse for justice.48 
 

                                                                                                                      
46. A recent example of the assumption that indigenous rights trump minority rights is to be found 

in Fiji, where in 2000 a group of indigenous Fijians led a coup against the “multicultural” government 
headed by Mahendra Chaudhry, a member of the minority ethnic Indian community. The coup was based 
on the belief that minorities cannot claim rights that would threaten the dominant status of the indige-
nous community. See Coup: Reºections on the Political Crisis in Fiji (Brij Lal & Michael Pretes 
eds., 2001). An even more vexing challenge occurred in 1998 in the Solomon Islands during an uprising 
in Guadalcanal by an immigrant community from a nearby island. The uprising was part of a dispute as 
to whether one indigenous community could be “more indigenous” than another, and hence claim 
stronger rights. See Jon Fraenkel, The Manipulation of Custom: From Uprising to Interven-

tion in the Solomon Islands (2004). 
47. The Special Rapporteur on Discrimination against Indigenous Populations describes indigenous 

populations in part as “having a historical continuity with pre-invasion and pre-colonial societies.” Theo 
Van Boven, Discrimination and Human Rights Law: Combating Racism, in Discriminaton and Human 

Rights: The Case of Racism 111, 118 (Sandra Fredman ed., 2001) (quoting The Special Rapporteur, 
Study of the Problem of Discrimination against Indigenous Populations, vol. V-Conclusions, Proposals and Rec-
ommendations, ¶ 379). 

48. See Kirk Endicott, Indigenous Rights Issues in Malaysia, in At the Risk of Being Heard: Iden-

tity, Indigenous Rights, and Postcolonial States 142, 145 (Bartholomew Dean & Jerome M. Levi 
eds., 2003); Victor T. King, Indigenous Peoples and Land Rights in Sarawak, Malaysia: To Be or Not to Be a 
Bumiputra, in Indigenous Peoples of Asia 289 (R. H. Barnes, et al. eds., 1995); Andrew Harding, 
Practical Human Rights, NGOs and the Environment in Malaysia, in Human Rights Approaches to En-
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Aside from “priorness,” indigenous rights also imply a much higher de-
gree of separation from other cultures; so much so, in fact, that unlike other 
minority cultures, members of indigenous groups who want or need to take 
part in the way of life of other cultures can often legally lose their indige-
nous status. Whereas minority groups seek to interact freely with the major-
ity culture while maintaining some protection from intrusions, indigenous 
groups often seek a type of autonomy that allows them to remain separate 
from, and indifferent to, the other majority or minority groups around them. In 
contrast to the cultural minority groups, it is the protection of a way of life, 
and not the fairness of intercultural interaction, that is at issue for aboriginal 
groups. 

However, the current framework of indigenous rights has not been able to 
effectively address the extent to which the protection of a way of life results in 
the imposed ossiªcation of a way of life. Indigenousness (or indigenous authen-
ticity) is often measured by the degree to which an individual abides by the in-
digenous group’s culture and practices. Yet the protected way of life is typi-
cally representative of the group’s culture only at a particular moment in time. 
The indigenous rights framework can therefore severely and uniquely curtail 
the ability of the indigenous group to change and adapt to new ideas and 
new forms of interaction. Indigenous rights may trump minority rights, but 
the increased protection seems to come at the cost of freezing the indigenous 
culture in a particular historical moment and binding it tightly to a bundle 
of cultural practices often deªned by indigenous elites. This restrains the 
indigenous culture from adapting to new opportunities and circumstances. 

The Ivan Kitok case, decided by the Human Rights Committee in 1988, 
reveals some of the ºaws of the indigenous rights framework and exposes some 
of the limits it places on indigenous people.49 Kitok was a member of the 
Sami indigenous group in Sweden and, as such, had inherited traditional rights 
to herd and breed reindeer. He challenged a Swedish law that denied such 
inherited rights to a Sami who engaged in any other (nontraditional) occupa-
tion for a period of three years or longer. Kitok alleged that the Swedish law 
violated Article 1 (self-determination) and Article 27 (minority rights) of 
the International Covenant on Civil and Political Rights. The Swedish gov-
ernment argued that requiring the Sami to continue to engage in traditional 
and indigenous activities, to the exclusion of other lucrative occupations, was 
necessary to protect the integrity of the Sami culture. The Human Rights 
Committee expressed concern about the difªculty in determining what con-
stitutes an ethnic identity, but it nevertheless agreed with the Swedish gov-
ernment’s position that such laws are “necessary for the continued viability 

 

                                                                                                                      
vironmental Protection 227 (Alan Boyle & Michael Anderson eds., 1996). Similar inconsistencies 
occur in places like India, Nepal, and Bangladesh, where dominant groups argue that all citizens are 
equally indigenous as a result of European imperialism, and on this basis reject indigenous claims for 
justice for their suffering at the hands of pre-European colonization and dispossession. 

49. Kitok v. Sweden (197/85), Human Rights Committee, CCPR/C/33/D/197/1985 (July 27, 1988). 
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and welfare”50 of the Sami minority. Although the Committee allowed Ki-
tok to return to his Sami occupations, he no longer enjoyed them as a matter 
of indigenous right, but rather as a courtesy of Swedish law as it applied to 
all Swedish citizens.51 

The system of preserving indigenous cultures was designed largely to pro-
tect such communities from the types of cultural predation that took place 
during the traumatic phase of contact with European imperialists and set-
tlers. Aside from the uneven application of indigenous rights that this his-
torical anomaly has produced (discussed above), there is another problem 
with the way indigenous rights have been conceived in the current human 
rights framework. The indigenous rights regime generally only examines the 
behavior of groups, cultures, and nations that originally marginalized and 
undermined indigenous peoples. It then seeks to protect and restore the ways of 
life of those indigenous and oppressed communities as if to reverse historical 
wrongs. Yet the actions of the indigenous groups themselves prior to the arrival 
of European imperialists remain largely unscrutinized. In the rare instance when 
they are examined, the indigenous practices that are deeply questionable from a 
human rights perspective are often excused or overlooked on the grounds that 
such communities already have suffered disproportionately. 

One recent analysis of indigenous Māori history, for instance, denounces 
the tendency of pakeha (“white”) colonial history to erase the resistant voice 
of the Māori in the “grand narrative” of white dominance and expropriation 
of indigenous land: 

As the colonizing power of the nineteenth century, the Pakeha be-
lieved that the landscape could be tamed, and the savage domesti-
cated and assimilated. The social paradigm had no place for resis-
tance, or for the emancipatory struggle of the Māori, which ush-
ered in the postmodern world of multiple discourses, negating the 
grand narrative of the Pakeha.52 

The analysis continues with a brief overview of pre-colonial indigenous his-
tory, noting that the various Māori groups were organized as “micro states” 
and “fought each other in defence of territory, resources, and women.”53 De-
feated groups were “driven from their land” and “absorbed by others, thereby 
losing their identity as well as their land.”54 Should there not, therefore, be 
emancipatory narratives from subjugated or forcibly assimilated Māori groups 
to negate the Māori grand narrative as well? 

 

                                                                                                                      
50. Id. ¶ 9.8. 
51. Id. 
52. Ranginui J. Walker, Maori Sovereignty, Colonial and Post-Colonial Discourses, in Indigenous Peo-

ples’ Rights in Australia, Canada and New Zealand 108, 108 (Paul Havemann ed., 1999). 
53. Id. at 109.  
54. Id. 



114 Harvard Human Rights Journal / Vol. 19 

Similarly, while Native American groups sometimes engaged in slavery, 
ethnic cleansing, and other injustices against other indigenous groups, their 
actions are ignored in favor of the more restrictive and selective examination 
of indigenous oppression by non-indigenous groups.55 In Australia, aborigi-
nal populations have long histories of discrimination against outsiders, and 
yet such actions seem to disappear behind the more important matter of Euro-
pean discrimination against aboriginals.56 The Māori, too, still refer to all non-
Māori in New Zealand as pakeha, which ironically lumps all European de-
scendants and contemporary Asian immigrants into one category of “ethni-
cally other.”57 

Is it appropriate then to maintain a rights regime that is so historically 
inaccurate and legally inconsistent? If the U.N. is seriously committed to the 
process of reform and hopes to create a human rights framework that will 
remain viable and fair in the coming decades, it must create new human rights 
standards that can be applied consistently to all cultures. These universally 
acceptable standards must also be able to determine what constitutes an act 
of historical injustice and an appropriate remedy. International law expects 
and requires that similar situations generate similar judgments and deci-
sions, and there is no reason to exempt human rights law from this require-
ment of fairness and consistency. 

IV. Three Problems for Reform: Assimilation, Religion, 

and Education 

The complexities surrounding U.N. reform, identity politics, and human 
rights are not strictly limited to the renegotiation of the boundaries and 
contours of peoples’ rights. Such complexities also extend to other constitu-
tive elements of identity that are integral to indigenous and minority rights, 
but which are not unique to them. Three of these elements are particularly im-
portant in restructuring the framework of human rights law because they are 
 

                                                                                                                      
55. See Dean R. Snow, The Iroquois 67, 75 (1994) (noting that Susquehannock tribes were forced 

off their lands by an Iroquois alliance aiming to achieve local trade dominance and that, elsewhere, the St. 
Lawrence Iroquois were eliminated by “Mohawks, Hurons, and others,” also with the goal of dominance 
in local trade that included a lucrative trade with the newly arrived French traders). See also Leland 

Donald, Aboriginal Slavery on the Northwest Coast of North America (1997) (discussing 
Native American slavery). 

56. See Ian S. McIntosh, Reconciling Personal and Impersonal Worlds: Aboriginal Struggles for Self-Determination, in 
At the Risk of Being Heard: Identity, Indigenous Rights, and Postcolonial States, supra 
note 48, at 303 (noting that while an outsider seeking to join an aboriginal clan might be granted certain 
privileges, she or he “never enjoys complete membership status within a clan.”). McIntosh continues: “In 
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less frequently would mortuary rites be performed in their honor. More often than not, the outsider 
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57. Andrew Sharp, Justice and the Maori: The Philosophy and Practice of Maori Claims 

in New Zealand since the 1970s 64–69 (1997). See also Mason Durie, Te Mana, Te KĀwanatanga: 

The Politics of MĀori Self-Determination (1998). 
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ambiguous or particularly “unstable” markers of identity. In addition, each 
of the three raises issues common to all forms of identity construction as related 
to human rights protection. I am here referring to assimilation, religion, and 
education. 

A. Assimilation 

In most of the literature regarding the relationship between rights and 
human identity, assimilation is a negatively regarded concept. The process is 
said to be inherently oppressive, invariably resulting in the loss of minority 
cultures that come face-to-face with majority groups.58 In fact, many cultural 
minority and indigenous groups perceive of their own special rights collec-
tively as a right “not to assimilate.” The right to one’s own culture almost 
becomes a right not be inºuenced in any way by another culture.59 This 
proposition is problematic at best. 

First, by what standard are we to evaluate the difference between culture 
lost and culture changed? All cultures are continuously changing, transforming 
and adapting. Despite the concept of “indigenous” cultures, very few such 
groups have practices that truly have existed since time immemorial. Sec-
ond, many minority cultures have sought to resist assimilative pressure by 
strengthening and delineating their own internal identity and encouraging 
members of the community to embrace and celebrate those values.60 But “em-
bracing” and “celebrating” can themselves often be euphemisms for the as-
similation of members of minority groups to a standardized and largely artiª-
cial version of the minority culture. Here, the impossible idea of “authentic” 
culture is key. Ironically, what began in earnest as an attempt to create a vi-
brant multiculturalism by limiting the majority culture’s assimilationist ten-
dencies has transformed into similarly oppressive community-speciªc de-
mands for assimilation. 
 

                                                                                                                      
58. For the American context, see Harry T. Edwards, The Journey from Brown v. Board of Education to 

Grutter v. Bollinger: From Racial Assimilation to Diversity, 102 Mich. L. Rev. 944 (2004); Anita Christina 
Butera, Assimilation, Pluralism and Multiculturalism: The Policy of Racial/Ethnic Identity in America, 7 Buff. 

Hum. Rts. L. Rev. 1–2 (2001). 
59. See Avishai Margalit and Moshe Habertal, Liberalism and the Right to Culture, 64 Soc. Res. 491 

(1994); Li-Ann Thio, Managing Babel: the International legal Protection of Minorities in 

the Twentieth Century 177 (2005) (“rights to identity are implicitly anti-assimilationist”); Kwame 

Anthony Appiah, The ethics of Identity 130 (2005) (summarizing the preservationist ethic in 
human rights culture: “Assimilation is ªgured as annihilation.”); Roger Maaka & Augie Fleras, the 

politics of Indigeneity: Challenging the State in Canada and Aotearoa New Zeland 278 
(2005) (challenging the suggestion that indigenous rights imply a need to assimilate to dominant-
culture human rights norms, because such a view “does not allow minorities to uphold traditions con-
trary to prevailing laws or U.N.-deªned human rights.”). 

60. See, e.g., Danielle Conversi, Autonomous Communities and the Ethnic Settlement in Spain, in Autonomy 

and Ethnicity: Negotiating Competing Claims in Multi-Ethnic States 122, 135 (Yash Gahi 
ed., 2000) (“Assimilation is not an exclusive prerequisite of dominant cultures. Small cultures need to 
assimilate newcomers if they are to survive.”); Seyla Benhabib, the Rights of Others: Aliens, 

Residents and Citizens 120 (2004) (Making a distinction between political and cultural integration: 
“Cultural communities are built around their members’ adherence to values, norms and traditions that 
bear a prescriptive value for their identity . . . .”). 
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The dual goal of a reformed human rights framework, then, perhaps 
should be to protect ascriptive identities from violent and coercive discrimi-
nation and assimilation, while minimizing the overall value of ascriptive charac-
teristics such as race and ethnicity. This would encourage a trend toward 
complex and elective identities. When ethnicity and race are removed as signiª-
cant elements of identity, little motivation will remain to erect discrimina-
tory structures based upon them. 

This suggestion returns us to one of the centerpieces of Will Kymlicka’s 
theory of liberal minority rights, namely that minority cultures deserve spe-
cial protections and freedom from assimilation since individuals’ life deci-
sions are often based on culturally speciªc criteria.61 The problem with the 
assimilation ideal, the argument goes, is that it ultimately forces all minor-
ity cultural groups to make decisions based on the values of the dominant 
culture: values which are often cloaked as “neutral” or “reasonable.” The process 
of assimilation thus beneªts dominant majorities while disproportionately 
harming minority groups. The conclusion proposed is that minority groups 
be protected to preserve a normative resource base from which individuals in 
a community may draw when making meaningful decisions. 

But who is to say that the most meaningful standards by which individu-
als make decisions must necessarily be derived from their own culture? The 
so-called “right to exit”62 implies that individuals have the right to leave their 
own culture, presumably for a state of unencumbered individuality. But the 
right can just as easily be exercised by a desire to enter into another culture. 
Perhaps the “right to exit” is, then, meaningful only if it guarantees a simul-
taneous and reciprocal “right of entry.” Individuals can and should be free to 
acquire multiple cultural identities, and the human rights protections af-
forded to cultures should entail an obligation to accept such cultural immi-
grants as full-ºedged members of their own community. Otherwise, the pro-
tected minority cultures would practice the same type of discrimination they 
have resisted with the assistance of various human rights protections, creat-
ing yet another unsustainable inconsistency. 

The right to enjoy one’s own culture should perhaps then be altered and 
expanded to include the right to enjoy a culture of one’s own choice, to en-
joy multiple cultures, or even the right to claim another culture (or multiple 
other cultures) as one’s own. The Universal Declaration of Human Rights rec-
ognizes “the right freely to participate in the cultural life of the community,”63 
while the International Covenant on Economic, Social, and Cultural Rights 
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62. See Daniel M. Weinstock, Beyond Exit Rights: Reframing the Debate, in Minorities within Mi-

norities: Equality, Rights and Diversity, supra note 42, at 227 (discussing critically the “right to 
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recognizes the right of everyone “to take part in cultural life.”64 Neither 
document speciªes that this enjoyment must occur solely within one com-
munity, or only within the community of one’s birth. Certainly, the idea of 
the legal acquisition of cultural identity is not something to be adopted lightly. 
However, this proposal can potentially evolve into an idea similar to dual 
cultural citizenship. Provided that an individual accepts the values of a given 
community, participates in its cultural life, learns its language, and uses its 
values to make meaningful decisions on a consistent basis—in short, pro-
vided that the individual becomes a full member of the community by as-
similating at least in part to its ways of life and world-view—there is no sus-
tainable and compelling reason to deny that person membership in the com-
munity or communities of her or his choice. Ultimately this would help to 
transform culture from an ascriptive and exclusive identity to an elective and 
inclusive one. 

B. Religion 

Religion is one of the more unstable identity markers. International law 
has a tendency to treat religion as an ascriptive and permanent element of 
identity. This can be seen, for instance, in the Convention on the Prevention 
and Punishment of the Crime of Genocide, which protects groups based on 
elements of identity they cannot escape and have not chosen. In that document, 
groups are protected from genocidal intentions based on factors such as race, 
ethnicity, national origin, and religion, but not based upon factors such as politi-
cal ideology.65 This would seem to place religion into a category different 
from political ideology or other elective variables. Instead, religion is treated 
as an immutable marker of identity akin to race or ethnicity.66 And yet, other 
human rights instruments make it clear that religion is clearly a matter of 
choice for the individual, and that the individual should be free and unfet-
tered in determining the religious community to which he or she would like 
to belong.67 
 

                                                                                                                      
64. ICESCR, supra note 27, art. 15(1)(a). 
65. See Genocide Convention, supra note 28, art. 2; William A. Schabas, Genocide in Interna-

tional Law 132–37 (2000) (explaining that while the General Assembly approved the Universal Decla-
ration on Human Rights, which recognized the right to change religions, upon adopting the Genocide 
Convention most State Parties to the drafting of the Genocide Convention continued to treat religion as a 
non-voluntary category akin to race or ethnicity). 

66. For a discussion of the strong parallels between minority religions and minority rights, see Eileen 
Barker, The Protection of Minority Religions in Eastern Europe, in Protecting the Human Rights of 

Religious Minorities in Eastern Europe 58, 77 (Peter G. Danchin & Elizabeth A. Cole eds., 2002) 
(“If the arrival of new or alien religions results in things being done of which we do not approve, but 
which are not covered by the law, it may be necessary to introduce new laws, to protect children born 
into some movements, perhaps. But in a democratic society that claims all its citizens are equal before 
the law, such new laws should apply equally to all, be they Orthodox, Catholic, Lutheran, or Muslim, 
Seventh-Day Adventist, Krishna devotee, or Scientologist.”). This would imply that minority rights 
should not be special rights, but rights equally applicable to all.  

67. See Malcolm Evans, Religious Liberty and International Law in Europe 202 n.44 (1997) 
(pointing out that although Article 18 of the ICCPR deals with religious freedom and the right to 



118 Harvard Human Rights Journal / Vol. 19 

The right to enter a religious community also implies a corresponding 
right to leave a religious community. However, this right has been questioned 
in recent years, particularly by some schools in the Islamic legal tradition. In 
such traditions, apostasy is closely related to a charge of blasphemy, both of 
which can carry a punishment of death.68 The central issue here is not to 
determine which, if any, of the world’s religions conform to international hu-
man rights standards. Instead, the point is to draw attention to the current 
human rights framework’s treatment of religious identity, and the inconsis-
tencies that will have to be addressed if the U.N. is to be taken seriously as a 
promoter and defender of human rights.69 

Another crucial issue to be addressed here centers on the complex and con-
ºicting implications of several different human rights tenets. An underlying 
assumption of the religious freedom guarantees in documents such as the 
ICCPR,70 as well as the provisions in the Convention on the Rights of the Child 
(“CRC”) that provide for the education of children so as to develop respect 
for human rights,71 is that when individuals attain the age of majority they 
will be free to make choices and bear full responsibility for their conse-
quences.72 Yet most children around the world have been raised within a par-
ticular religious tradition and, of those, many have likely not had the oppor-
tunity, for one reason or other, to explore the tenets and ways of life of other 
traditions.73 The implication here is that children have not, in fact, been 
taught that religion is a matter of free choice, and that they have been raised 
in such a manner as to heavily bias any choice they may make regarding 
matters of faith when they reach an age where they should be free to explore 
their own religiosity.74 This would, in turn, imply that raising children ex-
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clusively within one religious tradition, especially where that tradition is 
considered ascriptive by the family or the group, may violate the human 
rights of the child. 

What all of this amounts to is that a reformed human rights framework 
must decide about the role religion will play in the formation of human iden-
tity. If the role is indeed an ascriptive one, and religion is akin to ethnicity 
or race, then human rights instruments must be adjusted accordingly and 
the idea of religion as a free choice would have to be greatly curtailed in the 
rhetoric of human rights. On the other hand, if religion is an elective charac-
teristic and a matter of free choice, then all religious communities must be 
asked to create rights of free exit and free entrance, and children, regardless 
of the religious tradition of their family or group, must be exposed, in a fair 
and objective manner, to the tenets of all other religions in order to best 
prepare them for choices regarding spiritual matters. Indeed, the best inter-
ests of the child might just require either a non-religious or a multi-religious 
upbringing, so as to minimize coercive bias in the choice of a religion. Al-
ternatively, if religion can be both ascriptive and elective, the human rights 
framework will need greater clarity in determining the contexts in which it 
is either one or the other, and it will need to eliminate the potential incon-
sistencies that this ambiguous deªnition of religion may generate. 

C. Education 

If religion is to be treated as a truly elective variable, it implies at a mini-
mum that a child would have to be educated equally in the tenets, values, 
and practices of every major world religion. Herein lies one of the other ma-
jor weaknesses of the current human rights framework as it relates to human 
identity. While education is often promoted as a crucial element in the tool-
kit used to construct human identity, there are virtually no instruments in 
the structure of human rights law that regulate or mandate the content of that 
education.75 All that currently exists are a few requirements that nations and 
groups educate their children in a way that enhances respect for “human rights 
and fundamental freedoms, and for the principles enshrined in the Charter of 
the United Nations.”76 Even when such provision exist, they are immensely 
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vague, offering few clues about how they are to be interpreted or enforced 
uniformly across cultures.77 

This leads to a truly egregious inconsistency in the current human rights 
framework, and yet surprisingly little constructive investigation has occurred in 
this ªeld. Its importance stems in part from the way in which minority rights 
and indigenous rights are often granted. Almost without exception, recog-
nized cultural minorities and indigenous groups demand to educate children 
in their own language, to create and utilize various media to disseminate cul-
tural values and cultural history, and to write their own history in a way that 
corrects the negative stereotypes assigned to them by the outside cultures in 
whose midst these indigenous or minority groups exist.78 

The problem surrounding such rights is that there is almost no regulation 
of the way in which indigenous or minority cultures represent themselves. 
While it is implicitly accepted that majority cultures must not intentionally 
and knowingly misrepresent the values, beliefs, and history of indigenous or 
minority groups, denigrate their culture, or promote negative stereotypes, 
there is no concomitant requirement that minority cultures get their own his-
tory right. Likewise, there is no requirement that minority or aboriginal cul-
tures refrain from misrepresenting other cultures, including the majority 
culture that allegedly oppressed or marginalized them in the ªrst place.79 

The point worth stressing here is that education plays a powerful forma-
tive role in inºuencing self-perception and the perception of other cultures. 
Since inter-cultural understanding is so central to identity, cultural education, 
whether by dominant or minority groups, must be held to a consistent stan-
dard. This would imply that nations or cultures can write their own histo-
ries, but only in such a way that is internally and externally fair. Native Ameri-
can groups can certainly write the history of their own oppression, but must 
also write about the oppression that Native Americans inºicted upon one an-
other. Islamic cultures can surely deconstruct the history of European orien-
talism and colonization,80 but must also write the history of Islamic imperi-
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alism and their own complicity in the misrepresentation and denigration of 
other, non-Islamic groups. China can certainly protest when Japan rewrites 
its imperial history in a way than minimizes Japanese violence against the 
Chinese,81 but must also write of the violent and imperialist Chinese expan-
sion that has characterized much of Chinese history. 

In the interest of affording due respect to the achievements of every cul-
ture, showing solemn awareness of the mistakes that nearly every culture has 
made, and ensuring uniformity, it is imperative that human rights instru-
ments begin to regulate cultures’ self-representation as much as the repre-
sentation of other cultures.82 Honesty and accuracy in history, particularly as 
it is taught to the young, just might be the key to reducing cultural antago-
nism around the globe.83 

V. Conclusion 

The idea of “decolonizing” law, as it has been presented here, is not intended 
to deny the traumatic experience of European imperialism. Instead, the aim 
has been to point out our inability and unwillingness to constructively re-
dress all forms of historical injustice, and to argue that focusing on the cen-
trality of one experience at the expense of others distorts the perspective of 
human rights justice and weighs it down with questions about the past that 
are in many ways simply unanswerable. An approach that is consistent in de-
sign and application is the one thing that will give a reformed human rights 
framework the integrity it needs to ensure a condition of human dignity and 
security. A reformed human rights framework will be on more solid footing 
if it is based on what is legally compelling in the present, and not on what is 
historically disputed from the past. The U.N., in its reforms, will need to 
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reorient human rights toward contemporary legal principles and away from 
historical correctives, at least in the short term. 

There is always the possibility of returning to these questions, of course, 
when and if the U.N. is prepared to deal with all acts of historical injustice 
and to deªne speciªc historical parameters beyond which history is simply 
non-judiciable. New theoretical frameworks are slowly being proposed that may 
help this endeavor. Duncan Ivison, for instance, has proposed a form of “post-
colonial liberalism” that seeks to remove identity-based justice from its cur-
rent impasse toward an arrangement of “complex mutual coexistence,”84 open-
ing inter-group borders and encouraging mutual understanding and mutual 
examination of the messiness of group justice.85 Yet this raises the immedi-
ate question of what, if anything, is postcolonial about such an arrangement. 
By labeling any new regime of human rights justice as postcolonial, we re-
main mired in discourses in which one event, European imperialism and co-
lonialism, deªnes the universal present. For all the talk of incorporating new 
voices into the language of global justice, this is strangely Eurocentric. 

To decolonize law is therefore to liberate it from historical debates that only 
hinder the task of providing human rights justice to those who presently 
need it most. Once a stable and consistent legal framework is created to en-
sure a secure and fair environment for the construction and enjoyment of 
individual and group identities, and perhaps only then, can such individuals 
and groups return to the question of what to make of an unjust past in which 
we are all far more complicit that we often care to admit. No amount of human 
rights reform at the U.N. can truly undo the past. But without some fundamen-
tal changes, the possibility of equality, justice, respect, and dignity within and 
between the various segments of society will prove as depressingly elusive in 
the future as it has in our collective past. 
 

 

                                                                                                                      
84. Duncan Ivison, Postcolonial Liberalism 2 (2002). 
85. Id. 


