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Introduction 

“Welfare reform” is a political force that has held American family 
policy in its grip for the past decade. A particularly problematic compo-
nent of such reform efforts is the policy of establishing “family caps” or 
“child exclusions.” Family caps end the traditional system of welfare bene-
ªts that increase with family size and instead freeze the amount of a fam-
ily’s welfare grant at a level correlated to the number of children in the fam-
ily at the time that the family began receiving assistance. Since 1992, 
twenty-four states have implemented variations of such policies. 

Part I of this Article reviews the relatively recent emergence of fam-
ily caps and places them in the context of the last decade’s rush for re-
form. 

Part II explores how the code language of caps relates to the goal of 
deterring poor women from having children, premised on condemnation of 
presumedly immoral behavior. It also highlights social science data that 
contradicts the assumptions upon which caps are based, including the 
ideas that welfare recipients have larger-than-average families, do not 
want to work, and are motivated to have children by a desire to obtain wel-
fare beneªts. This Part also considers the way in which the sexist, racist, 
and classist history of welfare law has contributed to the popularity of fam-
ily cap provisions. 

Part III of the Article examines the varied components of family cap 
policies in different states and considers the surprising lack of coordina-
tion between state cap policies and family planning services. 

Part IV compiles all available data on the impacts of caps on children, 
poverty, and rates of childbirth and explores how individuals receive so-
cial messages about family caps. Although data on the increase in child 
poverty from caps is remarkably scant, it is clear that caps affect increas-
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ing numbers of children and result in a diminution of their parents’ abil-
ity to meet their basic needs. Moreover, although social science data over-
whelmingly dispels the myth that women get pregnant in order to obtain 
welfare beneªts, recent reporting from at least one state reveals that the 
particular policy of caps may be contributing to increased abortion rates. 
It may be that while a woman does not choose pregnancy in order to ob-
tain welfare beneªts, when faced with the prospect of a complete lack of aid 
for a newborn infant, she chooses abortion as the state-sanctioned course. 

Part V of the Article assesses various efforts to overturn caps through 
federal and state court cases, legislative initiatives, and administrative 
efforts. Although constitutional challenges based on violations of due 
process and privacy rights have been largely unsuccessful in state and 
federal courts, this Article asserts that these failures result from courts’ 
adoption of the faulty assumptions on which caps are based. The Article 
also reports that despite fruitless efforts to federally repeal caps, advo-
cates at the state level have been successful in overturning family caps by 
highlighting evidence of their harmful effects. 

Part VI argues that family cap policies have insidious effects on chil-
dren and families while simultaneously sending the message that low-
income women should not have children. Family cap policies thereby un-
fairly and unconstitutionally coerce poor women, particularly poor black 
women, into having abortions. As such, they should be abolished. 

I. A Brief History of Family Caps 

Twenty-four states have adopted family cap or child exclusion poli-
cies, although only twenty-two states currently have such a policy in effect.1 
Of those twenty-two states, eighteen implement a full child exclusion 
(wherein the newborn is completely excluded from beneªts), two utilize 
a partial child exclusion (where the birth of a new child brings a reduced 
increase in the family grant), and two operate a ºat grant (where all families 
receive the same amount regardless of size).2 

Under the former federal Aid to Families with Dependent Children 
(AFDC) program, states were required to obtain waivers from the federal 
government to implement policies such as family caps because they vio-
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lated the Social Security Act by incorporating eligibility criteria based on 
behavior.3 Twenty states obtained AFDC waivers for a family cap from the 
federal Department of Health and Human Services (HHS). Four of those 
states did not enact a cap until after AFDC’s elimination, and one, Kansas, 
ultimately chose not to implement a cap at all.4 

State caps on beneªts began to appear in the mid-1990s, just prior to 
the passage of federal welfare reform legislation. President Bill Clinton’s 
promise to “end welfare as a way of life”5 demonstrates that the political 
climate was ripe for such changes, which began with New Jersey’s adoption 
of a cap in 1993. With the introduction of the Personal Responsibility and 
Work Opportunity Reconciliation Act in 1996, creating Temporary Assis-
tance for Needy Families (TANF) and abolishing AFDC, the federal gov-
ernment ended the entitlement to welfare beneªts that existed for decades 
and left states free to enact caps without obtaining a waiver.6 

As federal welfare reform was being debated in 1995, family caps were 
thrown into the mix at the national level. Although the initial welfare re-
form legislation passed by the House of Representatives required every 
state to adopt a family cap policy,7 this mandatory cap provision did not 
pass in the Senate.8 As the result of a compromise, the House and Senate 
conference report required states to impose a family cap unless they afªrma-
tively opted out.9 President Clinton vetoed that bill, but both the House 
and Senate adopted mandatory family caps in their subsequent 1996 ef-
forts to pass welfare reform legislation. The provision was ultimately struck 
from the bill, however, because of a procedural violation.10 The ªnal version 
of TANF, signed into law by President Clinton in August 1996, did not re-
quire states to implement caps, but instead, by remaining silent, allowed 
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tion). 



154 Harvard Journal of Law & Gender [Vol. 29 

states to continue utilizing existing family cap policies or enact new caps 
without federal oversight.11 

Since TANF was enacted, nine states (including four states that ob-
tained waivers under AFDC but did not implement them until after TANF 
was introduced) have adopted family cap policies. The most recent state cap 
policy is Minnesota’s, adopted in 2003.12 Two states have begun to turn 
the tide by discontinuing or overturning caps. Maryland, which capped chil-
dren but provided funds to designated nonproªt, third party payees to buy 
goods on behalf of children, discontinued its program in October 2002. 
Illinois began to phase out its cap in August 2003.13 

II. Foundations for Family Caps 

A. The Rhetoric of “Irresponsible Reproduction” 

The purpose of [a cap] is to deter poor women from having chil-
dren. It is just plain and simple. No one tried to hide it; this is 
how it was promoted. Women on welfare are having too many 
children, taxpayers shouldn’t have to pay for it, and we’re just 
going to stop them by denying them the beneªts that they would 
have gotten before.14 

The obvious purpose of a family cap is to discourage low-income 
women receiving welfare from having children, premised on the principle 
that society deems it undesirable for such women to bear children. States 
often subtly disguise their purpose with language promoting individual re-
sponsibility and the concomitant strengthening of families through the dis-
couragement of the birth of additional children.15 Notwithstanding these 
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rationalizations, caps are a form of regulation directed primarily at presuma-
bly immoral women—those who would become pregnant for the purpose 
of increasing their welfare checks.16 Underlying cap policies is the as-
sumption that welfare recipients, “lacking a sense of responsibility and a 
stable family structure, require punitive restrictions to curtail their pro-
pensity to have numerous children for the purpose of getting welfare bene-
ªts.”17 

This rhetoric of “irresponsible reproduction” has long accompanied 
welfare’s “reform.” In this campaign, reproductive behaviors considered 
irresponsible are used to prove the “moral decline, social breakdown, and 
pathology” of welfare recipients.18 Illegitimacy and single parent families 
are deemed examples of “irresponsible reproduction.”19 Families forged 
outside the bounds of traditional marriage are portrayed as the root of vari-
ous societal problems; many welfare reforms “reºect a belief that social 
problems such as crime and poverty ºow from motherhood outside mar-
riage, and particularly from the motherhood of particular women.”20 In an 
especially stunning example, the Governor of Mississippi suggested that 
caps would reduce births among teenaged mothers, getting “right to the 
root cause of crime in Mississippi.”21 

This line of reasoning, which assumes that all women have access to 
safe and effective family planning methods, targets the reproductive be-
havior of all women. Women who practice “responsible” reproduction do so 
within traditional marriage; these mothers are presumed “self-sufªcient” 
and thus able to meet their “private” responsibility to materially support their 
children.22 Unmarried mothers who shift the ªnancial costs of raising their 
children to taxpayers, on the other hand, practice “irresponsible” repro-
duction.23 
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have more children if they cannot support them ªnancially”). 
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More speciªcally, this rhetoric viliªes mothers if they cannot provide 
sufªcient ªnancial support for their children.24 This view depicts the choice 
to accept welfare funds as encompassing a moral judgment that it is ac-
ceptable to deºect the costs of having children onto society, rather than a 
matter of necessity for an individual family.25 In conjunction, “reform” pro-
ponents argue that current welfare policies discourage accountability on 
the part of recipients and allow them to procreate without consequence.26 

B. Faulty Assumptions Behind Caps 

The rhetoric of the current “welfare reform” debate goes some-
thing like this: [AFDC] recipients are themselves responsible 
for their poverty because they have not “pulled themselves up 
by their bootstraps”; they are dysfunctional mothers incapable 
of ªtting into mainstream society, and they are economically and 
emotionally atrophied because of their “dependence” on wel-
fare. Proponents of “welfare reform” further argue that by with-
holding AFDC beneªts, the government can transform present 
recipients into productive members of society, thereby solving 
the intractable problems of poverty. Consistent with this rheto-
ric, the current “welfare reform” proposals condition AFDC eli-
gibility on conformity with putative moral norms of society.27 

Family caps, as a component of “welfare reform,” are premised on these 
faulty assumptions grounded in harmful stereotypes. 

1. “Welfare Mothers Intentionally Get Pregnant in Order To Get an 
Increased Beneªt” 

At the forefront is the misconception that most women receiving wel-
fare bear additional children primarily to obtain an increase in welfare 
beneªts, which some suggest allow them to “live the good life.” Caps “are 
founded on the conviction that welfare itself encourages poor women to 
have additional children.”28 They perpetuate the stereotyping of welfare 
mothers as “‘thoughtless child-making people,’ who constantly get preg-
nant in order to collect more money from the government rather than 
work.”29 In fact, conception by welfare mothers is “labeled as undesirable, 
irresponsible behavior on the premise that people should not have addi-
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tional children if they cannot afford to support them without governmen-
tal aid.”30 

Caps promote a public accounting of welfare mothers, who “must be 
made to fully experience the ªnancial consequences of their actions.”31 
Through caps, the government postures as the enforcer of penalties; de-
linquent recipients who bear additional children must be disciplined.32 

Social science research, however, consistently concludes that women 
on welfare do not have additional children for the purpose of obtaining an 
increase in beneªts.33 Family caps, although based on the assumption that 
beneªt levels impact the child-bearing decisions of welfare recipients, were 
supported by scant data in state AFDC waiver applications: “Despite the 
political attractiveness of caps, there is little empirical support for ex-
pecting them to do much beyond reducing costs. By far the dominant 
conclusion of the literature on welfare effects on fertility is that such inºu-
ences, though present, are small and uncertain.”34 In fact, none of the state 
AFDC waiver requests seeking to impose caps included data on the inci-
dence of conception among welfare recipients.35 Nevertheless, widespread 
public opinion was that welfare beneªts in general encouraged women to 
have children, with 62% of respondents to a 1994 poll agreeing that women 
had children for the purpose of receiving additional beneªts and more 
than half of respondents approving of family caps.36 

Another 1994 study determined that neither the baseline welfare beneªt 
level nor the incremental beneªt for additional children inºuenced the 
decisions of young mothers up to age twenty-four whether to have a second 
child.37 Mothers who received AFDC for their ªrst child were no more likely 
to have subsequent children than mothers who did not.38 This study sug-
gested that while the imposition of caps might carry a symbolic message, 
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it was unlikely to have a substantial effect on women’s childbearing deci-
sions.39 

A 1996 literature review concluded that the results of twenty-three 
studies were mixed “but generally show[ed] no direct relationship be-
tween AFDC beneªt levels (or differentials) and family size.”40 A 1998 
evaluation of the data reported “there is considerable uncertainty” sur-
rounding the results of the research “because a signiªcant minority of the 
studies ªnds no effect at all, because the magnitudes of the estimated 
effects vary widely, and because there are puzzling and unexplained dif-
ferences across the studies by race and methodological approach.”41 A 2001 
Urban Institute report, documenting attitudes toward welfare rules and 
non-marital childbearing among both TANF recipients and non-recipients, 
discovered that women recently receiving welfare were much less likely 
to agree with the statement that welfare encourages young women to have 
children.42 

Moreover, in reality, the median beneªt increase for a new child—
seventy-one dollars per month43—is barely enough to cover the monthly 
costs of diapers, formula, and clothing. As one welfare director stated: 
“‘anyone who thinks that a woman goes through nine months of preg-
nancy, the pain of childbirth and 18 years of rearing a child for $45 more 
a month . . . has got to be a man.’”44 

Furthermore, the vast majority of welfare recipients are living in ab-
ject poverty. The reality is that the median beneªt level for a family of 
three with no other income was $379 per month in 2001,45 bringing the 
family up to only 31% of the federal poverty guidelines.46 Even reaching 
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100% of the federal poverty guidelines would be insufªcient to live com-
fortably and safely. Research suggests that it requires an income double 
to that set by the federal poverty guidelines, which are calculated based 
on the cost of food needs as a percentage of a family’s budget, to obtain all 
basic necessities including housing and health care.47 In addition, the real 
value of beneªts is decreasing rapidly; from 1970 to 1995 the value of 
welfare beneªts decreased by 45%.48 

These low levels of assistance often leave families struggling to make 
ends meet, forcing them to forgo necessities. For example, a 2001 study 
of Maine TANF families found that 55% received utility shut-off notices 
and 26% ran out of fuel in the previous year.49 Over one-third of families 
went without transportation for more than a month and 43% utilized a food 
pantry.50 

2. “Welfare Families Are Larger than Non-Welfare Families” 

It is also widely believed that welfare families contain unusually 
large numbers of children.51 In reality, the size of welfare families began to 
decrease well before the imposition of caps. In 1969, 32.5% of AFDC 
families had four or more children.52 By 1990, 72.5% had only one or two 
children and almost 90% had three or fewer children.53 In fact, welfare fam-
ily size rates are now equivalent to rates found in the general U.S. popu-
lation.54 Moreover, the longer a mother remains on welfare, the lower the 
likelihood that she will have another child, even in states without caps.55 
This reality suggests “states are not trying to keep the family size of wel-
fare recipients ‘within reason,’ but instead are trying to keep these num-
bers to an unnaturally low number, expecting them to have smaller fami-
lies than their non-recipient counterparts.”56 
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3. “Welfare Parents Should Play by the Same Rules as Taxpayers” 

Family cap proponents also argue that low-income families should 
“play by the same rules” and adhere to the same value systems as working 
families.57 They contend that middle-class families must decide whether they 
can afford to have another child knowing that they are not guaranteed a pay 
increase with each new birth.58 As a New Jersey legislator pronounced: 

What this [cap] does is give welfare recipients a choice. They ei-
ther can have additional children and work to pay the added costs, 
or they can decide not to have any more children. It’s their call 
and a decision that puts them in the same position as anyone else 
in mainstream America who must choose among options.59 

Thus, caps purport to encourage “mutual responsibility” between wel-
fare recipients and the state by forcing welfare mothers to make the same 
difªcult choices that non-welfare mothers have to make. Yet the ªnancial 
incentives for middle-class taxpayers to have children are much more 
substantial than for women receiving welfare beneªts; beneªts for the mid-
dle class include federal and state tax exemptions as well as federal child 
care credits. In addition, non-welfare working families reap such subsi-
dies as government-backed mortgages and employer-subsidized health 
and life insurance.60 Together, these beneªts are generally much larger 
than the direct beneªts conferred on welfare recipients.61 Nevertheless, this 
reality is hidden behind the portrait of a budget-draining welfare recipi-
ent.62 Moreover, policy makers do not presume that middle-class taxpay-
ers make procreative decisions based on tax beneªts; on the contrary, it is 
presumed that middle-class parents are “intelligent enough to refrain from 
having children when they cannot support them and that poor women should 
do likewise.”63 
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4. “Welfare Promotes Intergenerational Dependence” 

Another fallacy upon which caps are based is the notion that welfare 
creates intergenerational dependence.64 Cap proponents “claim that the state 
must target the reproductive choices made by welfare recipients in order 
to break the cycle of welfare dependency. If not, the children born to fami-
lies on welfare will also come to depend on public assistance when they 
are adults.”65 Caps imply that welfare dependency is a pathological phe-
nomenon: “welfare dependents are responsible for their predicament and 
pass their plight along to their children.”66 

In reality, however, most welfare recipients receive beneªts for less 
than two years.67 Only 25% of beneªciaries are actually long-term recipi-
ents.68 Often recipients rely on beneªts during a time of transition—for ex-
ample, following a divorce.69 Typical short-term recipients, often ignored 
by the media and policy makers, are “heroic poor women and children who 
are living their lives under impossible conditions, and who are going to 
school, not having multiple children and not using drugs or abusing their 
children.”70 

5.  “Welfare Recipients Do Not Want To Work” 

Yet another faulty assumption of cap proponents is that welfare mothers 
do not work at all while non-welfare mothers work full-time. One theory 
supporting caps, termed the “environmental theory,” proposes that employ-
ment outside the home by a welfare parent will make life more structured 
and orderly for children in the home. This theory assumes that a working 
parent is a better parent because they are more in control and independ-
ent and that their children will be well taken care of in a safe and nurtur-
ing child care environment during working hours.71 Yet states collect very 
little data about children’s environments and the impact of welfare reform, 
much less family caps, on those environments; therefore, this theory re-
mains largely untested, especially in the context of the informal or low-cost 
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daycare that most low-income families are likely to access.72 Moreover, 
family caps appear to conºict with other proposals for national policies 
aimed at encouraging parents to stay at home with their kids, premised 
on the contrary assumption that children are better off when one parent 
does not work outside the home.73 

Furthermore, among non-welfare, married mothers, only one-quarter 
work full time.74 On the other hand, approximately half of welfare moth-
ers work in addition to receiving beneªts, but do not earn enough to make 
them ineligible for welfare much less lift them out of poverty.75 Histori-
cally, “set[ting] the poor to work” is a frequently suggested solution to pov-
erty, despite “overwhelming evidence that work policies and programs 
generally fail . . . to improve the economic self-sufªciency of the poor.”76 
Research reveals that “[t]he evidence is consistent that the welfare poor 
share the work ethic and that most seize opportunities to improve them-
selves and leave welfare when they can.”77 Moreover, for those welfare re-
cipients who do not work, barriers often prevent them from doing so. A 
recent national study by the General Accounting Ofªce (GAO) reported that 
44% of TANF recipients suffer from a mental or physical impairment.78 
Another survey found that 17% of TANF recipients faced three or more 
signiªcant obstacles to employment and 27% faced two.79 
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6.  “Welfare Programs Are Very Costly” 

A ªnal incorrect assumption is that welfare spending accounts for a 
large proportion of state and federal government costs. States spend a minute 
portion of their total budgets on welfare (an average of 3.4% in 1993)80 and 
the federal government expends only 1% of total federal spending on wel-
fare programs.81 The average Social Security recipient collects ªve to six 
times more of other people’s tax remittances than the average AFDC re-
cipient.82 

C. Sexist, Racist, and Classist History of Welfare and Family Caps 

These conceptions of welfare recipients come together in the inºam-
matory stereotype of the black “welfare queen”: “the lazy, black welfare 
mother who ‘breeds children at the expense of the taxpayers in order to 
increase the amount of her welfare check.’”83 Many feminist commenta-
tors have linked caps to this country’s long history of repression of the re-
productive autonomy of poor black women; historically, “the powerful have 
repeatedly marshaled state power to use the bodies of poor women to further 
their own economic and symbolic ends.”84 In our times, “[poor women’s] 
bodies have become a ªeld on which deep male insecurities about the 
erosion of their historic monopoly on economic and sexual power are acted 
out symbolically.”85 As recently as the welfare reform discussion of the 
mid-1990s, this approach to coercive reproductive policy extended so far 
as to call for the sterilization of women on welfare as a condition of receiv-
ing beneªts.86 

The historical path of the federal welfare program bears out these accu-
sations of discrimination. AFDC, originally enacted in 1935 as Aid to 
Dependent Children (ADC), was predicated on the assumption that black 
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families would be excluded.87 Initially an attempt to nationalize “Mother’s 
Pensions,” state programs that assisted children living with usually white 
widowed women, ADC was intended to help single women raise their chil-
dren at home by alleviating the need for them to undertake paid employ-
ment. Thus, ADC was “‘designed to release from the wage-earning role the 
person whose natural function is to give her children the physical and affec-
tionate guardianship necessary, not alone to keep them from falling into 
social misfortune, but more afªrmatively to rear them into citizens capa-
ble of contributing to society.’”88 The intent to exclude blacks was evident; 
one administrator reported that his community saw “no reason why the 
employable Negro mother should not continue her usually sketchy seasonal 
labor or indeªnite domestic service rather than receive a public assistance 
grant.”89 

After World War II, the ADC population changed dramatically, with 
a greatly increased number of divorced or never-married women receiv-
ing assistance. The percentage of black mothers receiving assistance in-
creased. White widowed women were redirected to the Old Age Insurance 
Program, leaving ADC as a last resort for divorced, deserted, or never mar-
ried mothers.90 This era saw the image of “the deserving poor” twisted 
into “the undeserving poor.”91 

In the 1960s, the number of recipients, especially black mothers, rose 
due to social movements such as the “War on Poverty” and the civil rights 
movement. Recipients of AFDC, the new format of ADC, continued to be 
treated less favorably than other Social Security Act program recipients.92 
In a marked shift, states began to require AFDC mothers to obtain paid 
work outside the home and to attempt to reduce the number of children born 
to unwed recipients.93 The Family Support Act of 1988 completed the shift 
of focus within welfare programs from income maintenance, so mothers 
could care for their children full-time, to preparation for employment out-
side the home with attendant full-time child care.94 Under the Family Sup-
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port Act, families were required to participate in work or training, while 
the state provided assistance with needs such as child care and transpor-
tation. 

Many scholars believe that the introduction of family caps in the 1990s 
arose from this tradition of discrimination. They describe caps as “an at-
tempt to restrict recipients’ access to beneªts and punish and stigmatize 
what is widely, if inaccurately, perceived to be a largely black population 
of welfare mothers.”95 Although falling short of extremist calls for sterili-
zation, caps are harmful attempts to control the reproductive activity of low-
income women based on a series of incorrect assumptions and faulty stereo-
types. 

III. The Implementation of Family Caps 

A. Differences Among State Operation of Caps 

Although the mission of caps, which is to prevent low-income women 
from having children, is consistent across states, there are many differ-
ences in the detailed operation of state caps. As a general rule, states with 
caps exclude children from beneªts if they are born more than ten 
months after the family’s initial receipt of TANF beneªts. Although some 
states have shorter “grace periods,” most states continue to provide assis-
tance to children conceived prior to the family’s receipt of beneªts.96 Ne-
braska’s grace period, for example, is limited to three months from the date 
a family is found eligible for TANF.97 In Arkansas, families receive no 
“grace period”; grants exclude any child born after a family receives TANF 
funds, no matter how many months prior to the application the child was 
conceived.98 Thus, families in those states are punished even though con-
ception occurred before they applied for help and often before they were 
aware of the family cap. 

Most states completely eliminate the beneªt increase that a family 
would traditionally receive for an additional child, while a few partially 
reduce the increase.99 In Connecticut, for example, families receive about 
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half of the normal increase for an additional child.100 Florida also pro-
vides half of the usual increase for the birth of the ªrst additional child 
but completely eliminates the increase for any further children.101 Idaho and 
Wisconsin both provide ºat grants, giving all families the same beneªt 
amount regardless of family size.102 A few states furnish capped families 
with vouchers for supplies as a substitute for cash beneªts.103 

States also employ a variety of exceptions to caps.104 Many states will 
suspend the cap on a child for a family who is reapplying to TANF after a 
speciªed period of time.105 Most states exempt the ªrstborn children of 
minor parents.106 Indiana exempts children born with a “substantial” dis-
ability;107 Mississippi excludes children whose parents die or are incar-
cerated;108 and Massachusetts allows parents of capped children to apply 
for an “exceptional circumstances” waiver.109 

Nineteen states exempt children born as the result of rape, assault, or 
incest.110 Most states with such an exception require veriªcation of the rape 
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or incest from medical or law enforcement personnel.111 Florida will not 
grant the exception unless the rape was reported to police within thirty days; 
California requires that a rape be reported within three months of the child’s 
birth.112 If no ofªcial veriªcation is available, Arizona will accept an ap-
plicant’s statement and Massachusetts will accept the sworn statement of 
an individual with knowledge of the rape.113 

California employs a unique exemption for children born as a result 
of the failure of certain speciªed contraceptives: Norplant, intrauterine de-
vices, and sterilization.114 Massachusetts exempts children born to victims of 
domestic violence who were conceived due to abuse or fear of abuse.115 

B. Coordination with Family Planning Services 

Despite the fact that family caps are intended to reduce births to low-
income women, they are often implemented without consideration of family 
planning services. In fact, family planning services are often difªcult to 
access for low-income women and federal funding is scant. The former 
AFDC system required states to offer family planning services to all wel-
fare recipients and to promptly provide such services to those who sought 
them, although acceptance of services was not a prerequisite to eligibil-
ity.116 TANF, on the other hand, does not require states to provide family 
planning services with TANF dollars, even in states that employ caps.117 
In one study of all ªfty states, only six reported utilizing TANF dollars to 
provide actual contraceptive services, generally to low-income women who 
are ineligible for Medicaid.118 

Efforts of the few states with caps that have sought to improve ac-
cess to family planning services usually take the form of limited outreach 
and education rather than actual services.119 Arizona, for example, requires 
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its Department of Human Services to inform all recipient parents, ver-
bally and in writing, of family planning services available to them.120 In 
Georgia, which in 1993 became one of the ªrst states to enact a cap, the ini-
tial cap policy included mandatory family planning instruction for some 
capped families. In 1995, the legislature increased funding for family 
planning services by one million dollars in response to statewide waiting 
lists. The legislator who led this ªght, irked by a separate one million dollar 
allocation to evaluate the family cap while family planning services were 
cut, was concerned that the state was not “living up to the terms of our 
waiver to make family planning accessible.”121 

Nevertheless, even well-intentioned attempts to improve access to 
family planning services can become unfairly coercive if acceptance of 
services is mandatory. In 1997, Georgia began to require TANF recipients to 
take part in personal responsibility plans, which could require family plan-
ning education for any member of the recipient household. A family mem-
ber’s failure to participate in family planning services could result in a re-
duction or cessation of beneªts for the entire family.122 State welfare ad-
ministrators insisted that although improved access to family planning was 
their goal, the referral process was never intended to punish recipients who 
did not seek a referral.123 Nonetheless, the personal responsibility plans warn 
recipients of beneªt reductions if all plan elements are not met: one local 
ofªce reported verifying recipients’ attendance at family planning coun-
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seling and one caseworker admitted making family planning counseling 
mandatory.124 

Moreover, several states have adopted a companion policy called “Nor-
plant bonuses,” in which a state covers not only the cost of implanting 
Norplant, a contraceptive capsule surgically inserted into a woman’s arm, 
but also offers welfare recipients a cash bonus of up to $500 for undergo-
ing the procedure.125 Several states provide Norplant bonuses to welfare re-
cipients,126 and at least two states—Mississippi and South Carolina—have 
considered mandatory Norplant inserts for women receiving welfare.127 

IV. Evidence of Harmful Effects of Caps 

I shudder to think and hold my breath on the issue of learning 
something from the imposition of the family cap; I fear that we 
will continue to promote family cap on the backs of children be-
cause of political agendas. My prayer is that the policy will not 
worsen family well-being. 
          —Representative Georganna Sinkªeld, 
           Georgia House of Representatives128 

Many child advocates and policy makers fear the still largely unreal-
ized impacts of family caps on children and low-income families. States 
that obtained AFDC waivers to implement caps would have been required 
to document the effects of caps had AFDC not been abolished. Some states 
have continued these studies even though they were free to continue caps 
without evaluation after AFDC became TANF. Other states have initiated 
cap evaluations independently after implementing caps with other TANF 
reforms. This Article considers all the data available on caps’ effects on 
child welfare, family poverty, and childbearing decisions. The result is a 
portrait of caps that reveals substantial harm to poor women and children 
through impacts both unintended and unfortunate. 

In 2001, the GAO published a report compiling all the information 
known about caps’ impacts at that time.129 The GAO report concluded that, 
due to the limited amount of research and the deªciencies in that re-
search, more studies were needed to determine the true impact of caps. 
Although it identiªed a handful of cap studies, the report found that the im-
pact of several major changes in welfare policies at roughly the same time as 
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the implementation of the caps made it difªcult to disaggregate the im-
pact of caps. Other reports note broader social trends complicating re-
search results such as the already declining birth rate among AFDC re-
cipients, the increasing age of welfare recipients, and a universal increase 
in the use of birth control.130 As a result, the GAO survey was unable to 
draw conclusions about whether caps reduced the incidence of out-of-
wedlock births, affected the number of abortions obtained by welfare 
recipients, or changed the size of TANF caseloads.131 Nevertheless, indi-
vidual state studies bring to light some disturbing data and suggest dis-
quieting trends. 

A. Number of Capped Families 

By 1999, states with caps contained about half of the national TANF 
caseload and roughly half of all poor families with children.132 The GAO 
report estimated that in an average month in 2000, approximately 108,000 
families were subject to the cap in twenty reporting states, representing 
about 9% of all TANF families in those states.133 In New Jersey alone, 
state records show that between 1993 and 1998, 28,000 newborns were 
denied welfare beneªts due to that state’s cap.134 The percentage of fami-
lies capped in each state varied tremendously. The smallest percentages 
of capped families were found in South Carolina and Tennessee, where 
caps impacted 1% or fewer of TANF families, while the highest percent-
age, nearly 20%, occurred in Illinois.135 Some contend that the 108,000 
ªgure greatly underestimates the number of families subjected to the cap.136 
Signiªcantly, California, the country’s most populous state, had recently 
implemented its cap at the time that it reported its data.137 Further, state 
studies showing that Arizona capped 660 families in a single month and 
that New Jersey excluded 7265 families in one month suggest that the 
national number is likely higher than 108,000.138 Finally, the 108,000 
ªgure signiªes a one-month calculation only.139 Over the course of a year, 
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the total number of families impacted would be much larger than the av-
erage monthly number of capped families because many new families come 
onto TANF while others leave.140 

The precise ªnancial toll of caps on families was not ascertainable 
due to overlapping beneªt impacts from earnings and child support. Nev-
ertheless, the GAO report estimated that capped families, assuming a two-
person family having one additional child, received 20% less than they 
otherwise would have, an average reduction in the family’s grant of $100 
per month. The average decrease in a family’s beneªt ranged from $20 in 
Wyoming to $121 in California.141 

Surprisingly, however, there has been little study of caps’ repercus-
sions on children, ªnancial or otherwise.142 No state or national studies re-
ported to date measured the impact of caps on children’s physical or mental 
health or development,143 and the GAO report noted that no study attempts to 
quantify the increased poverty capped children likely suffer.144 General 
research on the impact of familial poverty, however, links such poverty to 
“poor health, developmental, and social outcomes”145 and establishes that 
poor children are more likely to be exposed to risk factors that inhibit 
normal brain function and development.146 Poor children are also twice as 
likely to suffer lead poisoning and to be kept back in school.147 More than 
half of all poor children in the United States face serious deprivations 
each year (such as hunger, lack of utilities, or substandard housing).148 
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Subjective reactions indicate that caps are indeed hurting children. 
The most extensive state cap evaluation, performed in New Jersey, revealed 
that over half of the welfare recipients responding felt it was likely that 
the cap hurt poor children.149 Although unable to quantify the extent of pov-
erty increases, a report in Arizona concluded that caps placed families in 
more precarious ªnancial positions.150 Even though no study speciªcally 
attempts to deªne the impact of caps on the number of families living in 
poverty or the depth of such poverty, caps likely lead to the denial of the 
basic needs for children, such as the denial of necessities like diapers and 
food, and result in poor outcomes often linked to poverty.151 

B. Family Planning Attitudes and Concomitant Birth and 
Abortion Rates 

One of the most perplexing questions that cap evaluations must con-
sider is whether caps attain their goal of reducing birth rates among wel-
fare recipients.152 Demographic changes over the past ten to ªfteen years 
make it difªcult to differentiate the effect of caps from the results of other 
policy and societal changes, including welfare reforms. Non-marital birth 
rates in the general population increased steadily for most of the last half 
of the 20th century;153 the rate of out-of-wedlock births increased nearly 
ten-fold from 3.8% in 1940 to 32.6% in 1994.154 Between 1960 and 1995, 
the percentage of children living with only one parent more than dou-
bled, from 12% to 27%.155 

More recently, many of these trends have stabilized or reversed di-
rection. The most recent birth rate data indicates that the overall birth 
rate is at “the lowest level since national data became available,” and the 
rate of out-of-wedlock births remains approximately at one-third of all 
births.156 In the late 1990s, the percentage of children living in two-parent 
 

                                                                                                                              
149

 Camasso et al., supra note 40, at 77. Begun in 1990 and completed in 1996, the 
New Jersey survey divided AFDC recipients into a control group of current recipients and 
applicants subject to traditional AFDC rules and beneªts, and an experimental group of 
recipients and applicants, subject to a variety of welfare reform provisions, including a family 
cap. Id. at 3–5. 

150
 Gregory Mills et al., Abt Assocs., Evaluation of the Arizona EMPOWER 

Welfare Reform Demonstration executive summary at 8 (2001), available at http:// 
www.abtassociates.com/reports/ES-2001367766680_93366.pdf. The report also concluded 
that families who were leaving welfare were not necessarily able to replace their beneªts 
with earnings or other income. Id. 

151
 See Friedman, supra note 29, at 662. 

152
 In New Jersey, the press dubbed this the “$64.00 Question” since a recipient would 

have received a $64 increase in beneªts for the birth of a third, fourth, or ªfth child prior to 
the cap’s imposition. Camasso et al., supra note 40, at 128. 

153
 Shawn Fremstad & Wendell Primus, Ctr. on Budget & Policy Priorities, 

Strengthening Families: Ideas for TANF Reauthorization 3 (2002), available at http:// 
www.cbpp.org/1-22-02tanf.pdf. 

154
 More Research Needed, supra note 99, at 5.  

155
 Fremstad & Primus, supra note 153, at 3. 

156
 Brady E. Hamilton et al., Births: Preliminary Data for 2002, Nat’l Vital Stat. 



2006] Family Caps in Welfare Reform 173 

families increased and the percentage of single parent homes fell; among 
lower-income children, the percentage living with single mothers declined 
between 1995 and 2000 from 36.6% to 32.7%.157 It is unlikely that these 
trends can be attributed to caps or other welfare reforms, however, because 
these changes began before most major reforms were implemented.158 

Several cap studies grapple with the question of whether beneªt lev-
els and caps inºuence family planning and childbearing behavior. Research-
ers agree that quantifying the impact of a family cap on complex ques-
tions of family planning is very difªcult “[b]ecause no single methodol-
ogy can adequately address the multitude of issues inherent in measuring 
the impact of the family cap.”159 By analyzing statistical trends to conªrm 
experimental data, as researchers in New Jersey did, trends in the research 
can be elucidated.160 

1. Surveys of Recipient Attitudes Toward Caps 

Initially, it appears that many welfare recipients are unaware of the 
cap and thus their procreative behavior is largely unaffected. A 2001 Ari-
zona survey found that in each local ofªce, between 29% and 37% of 
TANF recipients subject to the cap were unaware of the cap policy.161 A lack 
of understanding about the cap also existed in Delaware, where only 63% 
of recipients subject to the cap were aware of it and nearly 25% of all 
recipients subject to the cap believed that it applied to Medicaid as well as 
TANF.162 Moreover, the Arizona survey revealed that the cap, as well as time 
limits, did not impact attitudes or behaviors regarding pregnancy or at-
tempts to become self-sufªcient for most recipients.163 

In New Jersey, although the cap was the most widely recognized com-
ponent of welfare program changes, its impact on beneªts was widely 
misunderstood by recipients.164 While nearly 95% of recipients understood 
that they would not receive any additional cash beneªts for the new child, 
only 39% of those subject to the cap knew that a newborn would continue to 
be eligible for Medicaid and only 27% realized that food stamps would 
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likely be available.165 Over one-third of respondents believed that they would 
receive no additional beneªts of any kind for the child.166 

Over 50% of recipients responding to the survey felt that the cap was 
an attempt to inºuence the fertility choices of minority women and 36.5% 
felt that it interfered with women’s reproductive rights.167 Yet over 50% said 
that receiving an increase in beneªts for the baby would not impact their 
choice of whether to have a child, while 39% felt that the lack of a beneªt 
increase for the baby’s needs inºuenced their decisions whether to avoid 
or delay pregnancy.168 

In an Arkansas study, 94% of fertile control group members, gov-
erned by traditional AFDC program rules, and 82% of experimental group 
mothers, subject to a cap, reported that the amount of beneªts available 
to them would have no impact at all on their decision whether to have an-
other child. Less than 4% of control group members and fewer than 7% 
of experimental group members reported that the amount of beneªts would 
impact their decision “some” or “a lot.”169 Nearly 80% of fertile mothers 
reported no change in birth control methods resulting from the cap.170 

Research in several other states indicates that welfare caseworkers also 
believe that caps have little impact on recipients’ family planning deci-
sions. In Arizona, many caseworkers believed that few if any recipients 
have another child in order to increase their grant allocations.171 In Dela-
ware, most caseworkers felt that the cap was unlikely to inºuence recipi-
ents’ childbearing decisions.172 In Indiana, welfare caseworkers did not be-
lieve that the cap was effective at deterring additional childbearing.173 

Thus, the correlation between procreative behavior modiªcation and 
economic incentives continues to be far from certain in the case of caps: 
“[d]ecisions about childbearing, marriage and living arrangements are 
very complex,” and although they are affected by ªnancial incentives, there 
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are many other factors.174 As the administrator of New Jersey’s cap com-
mented: “‘[t]o think that a woman decides to have a child or not have a 
child solely because of the small amount of money involved trivializes a 
very complex issue.’”175 

2. Birth Rates Found in Cap Studies 

The next question, therefore, is whether caps alter objectively meas-
ured birth rates. In the New Jersey study, data revealed differences in birth 
rates between families subject to the cap and those who were not. Among 
ongoing recipients, the experimental group, subject to the cap, had a birth 
rate 9% lower than that of the control group.176 A larger discrepancy existed 
among new recipients, while the experimental group had a 12% lower birth 
rate than the control group.177 In Arkansas, however, researchers found no 
statistically signiªcant difference between the birth rates of the capped 
and non-capped groups.178 Nor did the research in Arizona ªnd any signiª-
cant changes in birth rates in families subject to the cap.179 

Five other studies that were not state-speciªc reached varying con-
clusions: two found that family caps decreased birth rates while three found 
no decrease. A study conducted in 1999 by researchers reviewing data 
from the Census Bureau and other sources found that family caps nega-
tively correlate with non-marital birth rates.180 A 2001 study of Current 
Population Survey data for pre-cap and post-cap periods compared birth 
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rates in states with and without caps and concluded that living in a state that 
has a cap while receiving beneªts reduced birth rates among welfare re-
cipients by nearly one-ªfth.181 When the pool of recipients studied was lim-
ited to those with incomes below the poverty line, birth rates decreased 
by one-third.182 The study found that the birth rate among recipients in states 
with caps was lower (46 per 1000) than among recipients in states with-
out caps (79 per 1000).183 Three other studies, however, found no correla-
tion between family caps and decreased birth rates.184 The most recent com-
parison of birth records from states with and without family caps determined 
that birth rates fell among mothers who were most affected by a family 
cap.185 

Thus, until recently, social science research concluded that an in-
crease in welfare beneªts had neither subjective nor objective impact on 
procreative decisions. More recent studies of the particular effects of family 
caps show no subjective impact on recipients’ childbearing attitudes, but 
some data suggest that birth rates are decreasing among affected mothers. 
If the birth rate for families under caps is indeed decreasing, the vital 
question then becomes whether the reduction is due to increased abortion 
rates or increased contraception usage. 

C. Abortion Rates Found in Cap Studies 

A 2002 national study by researchers at the Guttmacher Institute re-
ported that, among women who gave birth in seventeen states, between one-
third and one-half of all births were unintended.186 Previously collected data 
reported similar results, indicating that over 50% of all pregnancies in the 
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United States each year (a total of 3.4 million) are unintended and that failed 
contraceptives account for 43% of those unintended pregnancies.187 

The overall abortion rate in 2000 in the United States fell to 21 per 
1000 women, a decline of 11% from 1994.188 This decrease was not, how-
ever, consistent across income groupings. In fact, the abortion rate among 
poor women increased substantially over the same period, while a marked 
decrease was observed among higher-income women. Increasingly, women 
obtaining abortions were never-married, low-income, non-white or Hispanic, 
and usually the parent of at least one child.189 

In comparable 1994 and 2000 studies, researchers also found that low-
income women experienced high abortion rates. Among poor women, 
deªned as those with incomes below 200% of the poverty line, abortion 
rates increased between 1994 and 2000 by 25%.190 Poor women constituted 
30% of all women of reproductive age in the United States, yet they ob-
tained 57% of the abortions in 2000.191 

The higher abortion rates among low-income women correlate to rela-
tively high pregnancy rates: among the poorest category of women, 133 
per 1000 became pregnant. In comparison, women with the highest in-
comes experienced a pregnancy rate of half that of the poorest women: 66 
per 1000.192 

Among state cap studies, only the New Jersey study evaluated abor-
tion rates among welfare recipients, concluding that in some circumstances 
abortion rates increased among the group subjected to caps.193 New wel-
fare recipients in the experimental group accessed abortions at a 14% higher 
rate than those in the control group.194 In ongoing cases, however, there 
was no statistically signiªcant difference in abortion rates between the 
control and experimental groups.195 Among respondents, 6% of respondents 
terminated a pregnancy because of the cap and nearly 14% responded that it 
would be acceptable to terminate a pregnancy prohibited by a cap (even 
though, technically, a birth is never a rule violation).196 

Although utilization of family planning services increased among ex-
perimental group members, abortion was a more common short-term re-
sponse to the cap than was improved family planning and increased con-
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traceptive use.197 Further, continuing recipients in the experimental group 
utilized family planning services about 10% more often than those in the 
control group and underwent 28% more sterilizations.198 Among new cases, 
the experimental group used contraception 21% more often than the con-
trol group.199 Almost one-quarter of all respondents reported using con-
traceptives for the ªrst time and others reported changing to a more reli-
able method or using contraceptives more routinely.200 Between October 
1992 and December 1996, the cap potentially averted approximately 14,000 
births while leading to roughly 1400 abortions that otherwise would not 
have occurred.201 

Among studies of data from multiple states, only the Joyce study re-
viewed abortion data. Researchers found an increase in abortion rates after 
1996.202 This increase, although small, contradicted a generally downward 
trend in abortion rates among women in the same socioeconomic clas-
siªcations.203 

The interaction of Medicaid policies with family caps may in fact 
exacerbate the increase in abortions. As of 2000, the midpoint of the Gutt-
macher Institute study, nineteen states used Medicaid funds to cover medi-
cally necessary abortions.204 Although most states with caps did not ap-
pear to consider their Medicaid abortion funding policies when debating 
state caps, the original cap legislation in Maryland, which did not pass, 
linked the cap to the end of the ban on state-funded abortion.205 

The Guttmacher Institute report suggested that poor women in 2000 
might have found it harder to obtain and use effective contraceptive methods 
as well as to care for and support a child when they became pregnant.206 
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Requiring employment for welfare beneªts and the unintended decrease 
in Medicaid coverage that resulted from welfare reform were also cited as 
possible causes.207 The report additionally noted that increased funding for 
free or low-cost family planning services did not accompany the decline 
in the number of women receiving Medicaid coverage or the increase in 
women without any health insurance coverage.208 

The result is that poor women access abortion services at a higher 
rate than higher-income women. In New Jersey it appears that caps con-
tributed to these increased abortion rates. In states with caps, and, ironi-
cally, with Medicaid policies covering abortions, recipients confronted 
with these social policy messages may perceive abortion to be the most so-
cially desirable option. For these women, the state strongly encourages them 
to choose an abortion when faced with an unplanned pregnancy. Research 
conªrms that two-thirds of women in the general population who have 
abortions do so because they cannot afford to have a child.209 Thus, although 
the data has not historically demonstrated a relationship between welfare 
beneªt levels and birth rates, when faced with the birth of a child for whom 
no assistance will be available for basic necessities, a woman may choose 
abortion as the state-sanctioned remedy. 

D. Racial Implications of Fertility and Abortion Data 

The racial implications of caps has not gone unnoticed by policy 
makers; one TANF reauthorization bill included a ªnding that “[s]tates in 
which African Americans make up a higher proportion of recipients are 
statistically more likely to adopt family cap policies.”210 Subsequent analysis 
of the New Jersey data by one of the principal investigators in the origi-
nal study demonstrated that the cap’s inºuence on fertility behavior was 
also particularly conditioned upon race.211 For example, black women 
who were new cases in the experimental group were 21% less likely to 
carry a pregnancy to term, while whites and Hispanics experienced no dif-
ference.212 

This analysis also revealed higher abortion rates among blacks and 
Hispanics than among whites. Among the entire experimental group, a 12% 
increase in abortion rates was observed, although the impact was mainly 
conªned to new cases.213 Yet when respondents were separated by race, 
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black women in the experimental group experienced a 32% increase in 
abortion rates compared to those in the control group; Hispanics a 50% 
increase; and whites no increase.214 

The Guttmacher Institute research is consistent with the race-based 
ªndings in the New Jersey data. The Guttmacher Institute study found the 
lowest abortion rates among white women (1.3%) and the highest among 
black women (4.9%).215 White women had a correspondingly lower preg-
nancy rate than other racial groups, with only 18% of conceptions ending 
in abortion.216 Among blacks, who had a higher pregnancy rate, 43% of 
conceptions ended in abortion.217 Hispanics terminated pregnancies 25% 
of the time.218 Although welfare status was not recorded, black and Hispanic 
women are much more likely than whites to be low-income and their in-
come levels thus potentially contributed to their higher abortion rates.219 

V. Attempts To Overturn Family Caps 

There have been numerous attempts to abolish family caps in state and 
federal courts and legislatures. Unfortunately, only efforts in individual 
state legislatures have thus far been successful. 

A. Court Challenges 

Efforts to overturn family caps through court challenges have been 
unproductive. The Supreme Court upheld a program like a family cap more 
than thirty years ago in Dandridge v. Williams, rejecting an equal protec-
tion challenge by welfare recipients to the maximum grant provision in 
Maryland’s AFDC program.220 Echoing contemporary arguments, Mary-
land justiªed the maximum grant policy as supportive of its legitimate 
state interests in “encouraging gainful employment, in maintaining an 
equitable balance in economic status as between welfare families and 
those supported by a wage-earner, in providing incentives for family 
planning, and in allocating available public funds in such a way as fully 
to meet the needs of the largest possible number of families.”221 The 
Court held that the policy did not violate the Equal Protection Clause 
because it was rationally related to the state’s interests “in encouraging 
employment and in avoiding discrimination between welfare families and 
the families of the working poor.”222 
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As suggested in the dissent of Justice Thurgood Marshall, welfare pro-
grams could be used toward the purpose of “violently furthering caste-
linked agendas of social control.”223 Justice Marshall’s dissent prophesied 
“the danger that the state could use welfare programs to ‘wield its economic 
whip’ over disfranchised groups, forcing them to dance in response to the 
dominant group’s fantasies and phobias about its own Soul.”224 

1. Equal Protection and Due Process Challenges 

There have been several unsuccessful challenges to family caps in state 
and federal courts alleging constitutional violations.225 

a. C.K. v. New Jersey Department of Human Services 

Plaintiffs alleged violations of AFDC recipients’ federal equal pro-
tection and due process rights in the only federal case challenging a fam-
ily cap, C.K. v. New Jersey Department of Human Services.226 The plaintiffs, 
on behalf of a class, contended that the cap was “irrational and illegitimate 
because it penalize[d] children for the behavior of their parents.”227 They 
suggested that the cap should be subject to strict scrutiny, because its pur-
pose was the illegitimate goal of deterring welfare recipients from having 
children, thus infringing on the fundamental right to make private pro-
creative choices through overly broad and intrusive means.228 
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The state, in its waiver request to the federal government, contended 
that the cap did not coerce parents but merely offered them a choice in de-
ciding whether to have another child: 

This may appear harsh, but it is based on the same principle that 
applies to everyone else in our society. If a person is working and 
has a baby, that person’s salary is not automatically increased. 
Yet, that is essentially what we are required to do under [current] 
federal AFDC regulations. We believe that if a person is given a 
choice, that person will do what is best for the family which, in 
this case, is work. We can best help others by empowering them 
to help themselves.229 

The district court found this state goal to be legitimate: 

Placing welfare households on a par with working families is a 
reasonable and appropriate goal of welfare reform . . . . The Family 
Cap, by maintaining the level of AFDC beneªts despite the arri-
val of an additional child, puts the welfare household in the 
same situation as that of a working family, which does not auto-
matically receive a wage increase every time it produces another 
child. This in turn reºects the reasoned legislative determination 
that a ceiling on beneªts provides an incentive for parents to 
leave the welfare rolls for the work force, as any “advantage” of 
welfare in the form of the per child beneªt increase is no longer 
available. . . . In addition, it cannot be gainsaid that the Family 
Cap sends a message that recipients should consider the static 
level of their welfare beneªts before having another child, a 
message that may reasonably have an ameliorative effect on the 
rate of out-of-wedlock births that only foster the familial insta-
bility and crushing cycle of poverty currently plaguing the wel-
fare class.230 
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The Court of Appeals for the Third Circuit, in upholding the district 
court’s grant of summary judgment, disposed of the plaintiffs’ constitutional 
arguments in three paragraphs while giving more attention to plaintiffs’ 
statutory arguments. In its more lengthy treatment of plaintiffs’ complaints 
about the process by which the Secretary of HHS granted New Jersey’s 
waiver, the court rejected the argument that HHS violated the Adminis-
trative Procedures Act (APA) by failing to explain in the record how the 
waiver complied with APA requirements or how it addressed the statutory 
and constitutional issues raised by commentators. As established by Third 
Circuit case law interpreting the APA, the only question to be asked by 
the court, answered in this case afªrmatively, was whether the Secretary had 
a rational basis for determining that the waiver would promote AFDC 
objectives.231 

The appellate court also agreed with the district court that New Jersey’s 
family cap policy should not be subject to strict scrutiny because the state 
had not unduly burdened procreative choices. The cap, the court declared, 
“in no way conditions receipt of beneªts upon plaintiff’s reproductive 
choices.”232 

The Third Circuit also endorsed the district court’s summary of the 
three legitimate governmental interests advanced by the cap: giving wel-
fare recipients the same incentive structure as “working people,” enhanc-
ing the role of individual responsibility, and strengthening and stabilizing 
families. The court concluded that with regard to the plaintiffs’ constitu-
tional claims, 

[w]e have nothing to add to the district court’s opinion on this 
point except to observe that it would be remarkable to hold that 
a state’s failure to subsidize a reproductive choice burdens that 
choice. In short, there are no constitutional implications when the 
state does not pay a beneªt to parents who have a child that it 
would not pay to parents who did not have a child. Rather than 
burdening the procreative choice of the plaintiff class, [the cap] 
is neutral with respect to that choice.233 
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b. N.B. v. Sybinski 

Next, a mother whose pregnancy was caused by failed contraception, 
for which the Indiana cap policy had no exception, lost a constitutional chal-
lenge to that state’s cap. In 2000, afªrming the state district court’s grant 
of summary judgment to Indiana, the Indiana Court of Appeals denied the 
plaintiff’s claims in N.B. v. Sybinski that the cap violated her rights to equal 
protection and family association, the latter residing in her right to sub-
stantive due process.234 

The plaintiff argued that the cap was unconstitutional under the Equal 
Protection Clause because it discriminated against children living with 
their parents by allowing children not living with their biological parents to 
receive beneªts. In addition, the plaintiff contended that this infringement of 
her fundamental right to family association warranted strict scrutiny.235 

The court, however, declined to apply strict scrutiny. Instead, it com-
pared the case to Bowen v. Gilliard, in which the Supreme Court held that a 
law counting child support as income for AFDC purposes was not di-
rectly intended to change familial living arrangements and was not re-
sponsible for any resulting changes.236 The court held that “Indiana has done 
nothing to bar a TANF recipient from keeping a capped child in the home; 
rather, the State has merely chosen not to subsidize the parents’ funda-
mental right by removing the automatic beneªt increase.”237 Acknowledg-
ing that the cap could indeed “have some incidental effect on family struc-
ture,” the court held that its impact was not signiªcant enough to warrant a 
heightened level of review. The court concluded that “[t]he fact that some 
families may choose to remove a capped child from their home in order to 
avoid the effects of the family cap does not give the rule coercive effect.”238 
Because the court held that the cap did not burden a fundamental right, it 
applied the rational basis test. 

The state argued that the cap satisªed the rational basis test because it 
maintained a legitimate interest in “altering the cycle of welfare depend-
ency” and that the cap “encourages self-sufªciency and personal respon-
sibility, maintains parity between welfare recipients and the working poor, 
and provides incentives for family planning.”239 The court agreed that the cap 
policy was rationally related to the state’s “legitimate interest in encouraging 
welfare recipients to act responsibly in child bearing” and therefore did 
not violate plaintiff’s equal protection rights even if it reduced birth rates 
among welfare recipients.240 
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Finally, the court rejected the plaintiff’s argument that the cap vio-
lated substantive due process rights by “‘punish[ing] children by increas-
ing their poverty without any rational justiªcation for that punishment 
that would relate to a legitimate government interest.’”241 In support of this 
contention, the plaintiff argued that depriving the capped child of beneªts 
did not rationally relate to the goal of reducing birth rates among welfare 
recipients because the child had no control over the behavior of its parents.242 
Again, applying a rational basis review, the court concluded that substan-
tive due process did not confer on the plaintiff an entitlement to the funds 
necessary to take advantage of freedoms of choice and association. Adopting 
the reasoning of C.K., the court held that the cap “does not completely de-
prive children of beneªts,” since they are likely to share in the family’s lim-
ited grant.243 Reiterating the state’s legitimate interest in reforming wel-
fare, the court upheld the cap as rationally related to that interest.244 

c. Sojourner A. v. New Jersey Department of Human Services 

Most recently, the New Jersey Supreme Court denied a challenge to that 
state’s cap based on alleged violations of state constitutional privacy and 
equal protection rights in Sojourner A. v. New Jersey Department of Hu-
man Services.245 

A class of plaintiffs246 argued that the family cap had been enacted for 
the purpose of inºuencing poor women not to become pregnant. They ar-
 

                                                                                                                              

Although the parties dispute whether the purpose of the family cap is to reduce 
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gued that it coerced reproductive choices in contravention of rights to pri-
vacy and equal protection.247 Utilizing the study of New Jersey’s cap, the 
plaintiffs maintained that the cap impacted reproductive choices and, fur-
thermore, did not meet the goals outlined in the state’s waiver application 
to the federal government: breaking the cycle of poverty, enhancing the role 
of individual responsibility, and strengthening and reuniting families.248 
The plaintiffs contended that cap studies showing increased abortion rates 
proved that the cap impacted reproductive decisions. 

Nevertheless, the New Jersey Supreme Court held that the cap did 
not “unduly burden” fundamental procreative rights.249 The court assumed 
that the cap inºuenced procreative choices but noted that all such deci-
sions are inºuenced by available income.250 The court repeated the anal-
ogy touted by the federal district court in C.K., noting that working fami-
lies do not receive automatic wage increases for new children.251 

The court held that the New Jersey Department of Human Services 
provided sufªcient justiªcation for the cap and applauded the Department’s 
goals of promoting self-sufªciency and decreased dependency.252 The 
Court held that despite the plaintiffs’ argument that children suffered in-
creased health risks as a result of the cap, the government would “insure 
the health and safety of families in need.”253 The court concluded that the 
case was “not about a woman’s right to choose whether and when to bear 
children, but rather, about whether the State must subsidize that choice.”254 
Thus, courts appear reluctant to overturn state cap policies based on equal 
protection or due process challenges as based on the right to autonomy in 
reproductive choices.255 
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2. Criticisms of the Denials of Constitutional Challenges 

These decisions reveal that courts, like policy makers, adopt many of 
the faulty assumptions upon which caps are based. 

a. The Adoption of Myths 

In C.K., N.B., and Sojourner A., courts accepted the precept that caps 
merely place welfare recipients on the same footing as “working people.” 
In N.B., the state professed that welfare recipients should be placed on 
par with the “working poor,” as though that were the highest end to which 
government assistance programs should aspire.256 Such a statement is in-
dicative of a larger problem present in welfare reforms where the goal is 
to remove recipients from the welfare rolls, even if that means forcing 
them into low-paying, dead-end jobs.257 

New Jersey’s assumption, explicit in its waiver request, that work is 
the best route for every poor parent is also telling.258 New Jersey Gover-
nor Evan Bayh echoed this belief in stating that children beneªt from 
having their parents work outside the home: “[t]he best thing I can think 
of for a child is to grow up in a family where the parents are working.”259 
Yet this presumption by the government seems only to apply when those 
parents are low-income, a questionable presumption as such parents may 
not be able to afford high-quality, costly day care while they work. 

Moreover, the court in C.K. held that caps created ªnancial incen-
tives for a recipient to work. But there are many other choices a pregnant 
recipient may make when faced with a cap: abortion, adoption, seeking child 
support, obtaining assistance from family, or even marriage.260 Yet Con-
gress and states have shown a lack of conªdence that caps will result in 
more working welfare mothers: TANF now requires mandatory work re-
quirements directly aimed at accomplishing that objective.261 
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Another example of state rhetoric adopted by the courts is the theory 
of “irresponsible reproduction.” New Jersey’s AFDC waiver application 
recounted the cap’s purpose as encouraging responsibility in recipients’ 
decisions to have additional children, expressly denigrating the choice to 
have a child while receiving welfare as “irresponsible” and “not socially 
desirable.”262 The court in C.K. deemed this explicit message appropriate 
and necessary: low-income families should consider carefully the lack of 
assistance they can expect for a child. The implicit edict of such a mes-
sage is that low-income women should not have children. 

The family cap cases reveal that courts also adopt the myth that families 
rely on welfare across generations. The court in C.K. referenced the “crush-
ing cycle of poverty” that a cap would alleviate by encouraging low-income 
mothers to avoid out-of-wedlock births.263 In N.B., the court alluded to the 
“cycle of welfare dependency.”264 

Finally, in both N.B. and Sojourner A., the courts accepted the state’s 
explanation that reducing poverty and decreasing dependence on welfare 
were goals of the cap. Yet neither court questioned how refusing families 
additional assistance when it is most needed leads to the reduction of pov-
erty or a decreased need for assistance. In fact, in a footnote, the court in 
Sojourner A., without discussion, accepted the supposition that the state 
would always provide help to families in dire circumstances.265 Likewise, 
an oft-cited goal of cap policies is the stabilization of families, as stated 
in C.K. and Sojourner A. Yet, as the court readily accepted in N.B., caps 
may result in families removing children from their homes in order to ensure 
that the children receive assistance, serving to destabilize or even break up 
families rather than support them. Thus, courts appear willing to focus ex-
clusively on the stated purposes of caps while ignoring their underlying 
assumptions and likely ramiªcations. 

b. Application of Unconstitutional Conditions Doctrine 

Courts have been similarly reluctant to address a potential violation 
of the unconstitutional conditions doctrine, the essence of which “is that the 
government may not grant a beneªt with the condition that the recipient 
forego a constitutionally protected right,” even if the government is not 
otherwise obligated to grant the beneªt.266 For example, the doctrine has 
been applied to protect economic liberties impeded by state laws.267 
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The doctrine also holds, however, that the government can place a con-
dition on a beneªt so long as the condition is merely the refusal to subsidize 
the right, as opposed to a burden or penalty imposed on the exercise of the 
right. Nevertheless, courts have been inconsistent in their determinations 
as to the distinction between penalties and non-subsidies, a critical de-
marcation in the application of the unconstitutional conditions doctrine.268 
This inconsistency is most notable in the context of abortion funding cases, 
in which courts have repeatedly held that the government is not required 
to fund abortion services for Medicaid recipients, even if it chooses to 
fund childbirth services as an alternative.269 

The abortion funding cases have allowed welfare reforms to invade 
welfare recipients’ privacy by permitting the government to inºuence consti-
tutionally protected choices so long as its efforts can plausibly be described 
as inaction.270 The penalty versus non-subsidy distinction has been criti-
cized as a method of protecting the “haves” while exposing the “have-nots” 
to constitutional right infringements. This is particularly so in regard to 
welfare recipients, who depend on government assistance to purchase basic 
necessities such as food, clothing, and shelter.271 As one writer commented, 
there is “no principled reason for treating express rights-based harm by 
denial of funding differently than express rights-based harm by ªne or 
penalty [because] [i]n both cases, the government attacks the constitutional 
right by harming individuals because of their exercise of the right.”272 The 
harm caused by denying assistance, whether it is categorized as a penalty 
or a non-subsidy, should be held to violate the constitutional right at issue.273 
As the authors of the New Jersey cap study noted, “[i]n the world of many 
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recipients, the point that demarks the carrot and the stick is often blurred 
beyond easy recognition.”274 

As applied to caps, the unconstitutional conditions doctrine allows 
courts to adopt the construct that caps are rights-neutral government de-
cisions not to subsidize a private choice. Yet in reality, caps are “effectively 
government oversight of a welfare recipient’s procreative choices through 
the simple expedient of reducing subsistence welfare payments for state-
disfavored procreative choices.”275 By applying the abortion funding cases 
to cap challenges, courts have “embraced the behavior-modiªcation ra-
tionale at the core of these precedents.”276 Thus, it is disingenuous for a 
court, as in C.K., to reject the applicability of illegitimacy cases on the 
ground that the state is not trying to change parental behavior by depriv-
ing their children of assistance.277 

In addition, the unconstitutional conditions doctrine calls for the ap-
plication of only rational basis review,278 which offers scant constitutional 
protection against state incentives that inºuence a poor pregnant woman’s 
decision to obtain an abortion. Thus, the application of the unconstitu-
tional conditions doctrine to welfare caps authorizes ofªcial manipula-
tion of reproductive choices for those dependent on state assistance and 
the codiªcation of ofªcial value judgments in favor of abortion, especially 
for the poor.279 Yet cap proponents ignore the fact that a government so 
empowered could also constitutionally choose to fund only abortions but not 
childbirth; in fact, such a scheme would logically achieve cost savings.280 

B. Post-TANF Federal Legislation 

In 1998, Representative Chris Smith (R-N.J.), one of the congressmen 
who requested the GAO study, introduced a bill in Congress, which died 
in committee, seeking to prohibit states from enacting caps.281 Smith cited 
as the “two most predictable outcomes” of state family cap policies “the 
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likely increase in the number of babies aborted by indigent women—many 
of whom will feel ªnancially trapped and abandoned—and the further im-
poverishment of children born to women on welfare.”282 Referencing the 
New Jersey study that revealed an increase in abortions and a national 
survey in which 68% of women who obtained abortions indicated they did 
so because they could not afford to have a child, Smith argued that a cap 
was “likely to tip the balance for each poor woman who feels that society 
has no real interest in the survival of her baby. She will get a powerfully 
negative message—that her child has no value—especially from those states 
where Medicaid abortion is readily available.”283 

Smith also noted the unlikelihood that the modest beneªt increase 
for a newborn would encourage women to get pregnant in order to get more 
beneªts. Noting that the median state beneªt increase was unlikely to cover 
even the most basic necessities for a baby, he contended that “[w]e sim-
ply mislead ourselves when we assume that this constitutes an incentive 
to have more babies.”284 Smith concluded his statement on the ºoor of the 
House of Representatives by stating, 

[I]f we want welfare to be temporary and to be a true safety net—a 
safety net against abortion under duress, a safety net against de-
scent into deeper poverty, then we must ban the family cap. . . . 
It is wrong for the government, whether it be federal, state, or local 
to embrace policies that would promote abortion and ªnancial 
impoverishment. The family cap does just that.285 

In 2002, the federal TANF law expired and Congress debated various 
TANF reauthorization proposals, but passed none. Instead, Congress ex-
tended the current TANF law pending a thorough reauthorization proc-
ess.286 Although various proposals sought to prohibit caps,287 bills passed 
by the full House of Representatives and the Senate Finance Committee 
did not speak on family caps, either to prohibit or to require them.288 In 2003 
and 2004, Congress again debated welfare reauthorization, and although 
substantial revisions were considered, family caps were not the subject of 
much debate. The TANF law currently remains silent on the issue of fam-
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ily caps, and the interest in eliminating caps, or at the other extreme mandat-
ing them, through national legislation seems to have waned for the moment. 

C. State Legislative Efforts 

Many states have rejected efforts to impose caps, including Indiana, 
Louisiana, Maine, Missouri, Oklahoma, South Carolina, and Virginia.289 A 
few states actually lifted caps since the passage of TANF. Kansas, for exam-
ple, was granted an AFDC waiver for a cap but chose not to implement one 
after TANF was passed, reasoning that “[s]ince the purpose of the family 
cap is to assure adults do not continue having children in order to receive 
increased public assistance, the 5-year time limit [introduced in TANF] 
does an effective job curtailing such practice.”290 

Maryland, which provided funds to designated nonproªt third party 
payees to buy goods for capped children, discontinued its cap at the re-
quest of the Department of Human Resources (DHR).291 Because Mary-
land’s system eliminated the beneªt increase for a newborn in favor of a 
third-party voucher, it required signiªcant staff time to administer, and 
therefore was “very costly and cumbersome” to implement. Furthermore, 
it was difªcult to ªnd nonproªt or faith-based organizations to serve as 
third-party payees, and administrative costs exceeded $100,000 per year 
in some counties. In fact, the DHR director believed that the suspension 
of the cap would result in actual savings to the state.292 

Moreover, the cap did not appear to affect the birth rate among TANF 
recipients in Maryland. The DHR director also felt that the cap defeated 
the program’s primary goal of encouraging independence among TANF 
recipients, stating: 

The [cap] program fosters dependence. One message to a [welfare] 
family is that we will work with you to help you learn how to take 
care of your family ªnancially. On the other hand, we say because 
you choose to have additional children while receiving cash as-
sistance, we do not think you are ªnancially responsible to meet 
the needs of that child. This mixed message defeats the goal of 
independence.293 
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She contended that the reallocation of resources from newborns to the 
administration of a voucher system did not alter the behavior of TANF par-
ents and only served to harm children.294 The DHR director also highlighted 
confusion among staff and recipients about the cap and the voucher sys-
tem. She reported that many children were without Medicaid or food stamps 
because of parents’ mistaken belief that the cap excluded their children 
from all beneªt programs.295 In 2002, the legislature granted the waiver re-
quest lifting the cap for a period of two years. 

Most recently, in August 2003, the Illinois legislature responded to 
the requests of advocates who sought to repeal that state’s cap. The broad 
coalition of welfare advocates convinced the legislature that families with 
capped beneªts had “much harder lives, more medical needs, greater bar-
riers to work, and poorer outcomes for children.”296 The coalition argued that 
capping beneªts led to increased costs in Medicaid, education, and other 
social programs, exacerbating Indiana’s budget crisis.297 The advocates sim-
ply “exposed the family cap for what it is—pure punishment.”298 Illinois’s 
cap is being phased out rather than abruptly discontinued in order to alle-
viate the immediate budgetary impacts; it will cease to exist by July 2007.299 

Opponents of caps in New Jersey and Arizona also sought to over-
turn them in the state legislature, although their efforts have thus far proved 
unsuccessful. In 2001, the Arizona legislature passed legislation to elimi-
nate the cap, but Governor Jane Hull vetoed the bill.300 Advocates for the 
repeal of the cap cited a potential increase in abortions and the possibility 
that the state would spend more in the years to come to aid capped chil-
dren that grew up in deeper poverty.301 In vetoing the proposal, Hull stated: 
“[e]mbedded in the policies of welfare reform is the concept that indi-
viduals must accept at least some of the consequences of their own choices, 
an idea I support.”302 Hull also indicated that the savings achieved by re-
fusing beneªts to newborns each year ($3.3 million) were essential to keep-
ing Arizona’s budget balanced.303 Efforts to override Governor Hull’s veto 
failed.304 

It is clear that efforts in state legislatures have been the only successful 
avenue to stop family caps. When federal TANF proposals ªrst suggested 
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mandatory family caps, “there was a strange coalition of anti-abortion, 
feminist, and pro-choice groups” lobbying to prevent their passage.305 This 
was possible because “family values” proponents have not yet “so mar-
ginalized the poor that their abortions no longer matter.”306 At the state level, 
advocates may be able to form such coalitions and ªnd persuasive force 
in evidence of economic and other damage to children as well as the pre-
liminary indications that caps coerce poor women into obtaining abortions, 
with these effects exaggerated by race.307 The successful efforts in Mary-
land and Illinois emphasized the potentially costly impact of meeting the 
long-term needs of capped children who suffer from growing up in deeper 
poverty. Armed with a variety of data on the invidious effects of caps on 
the state’s own citizens,308 advocates may convince state legislatures that 
the immediate cost savings of caps, if any, are greatly outspent by the practi-
cal and philosophical harm to poor children and mothers.309 

VI. Evaluating and Mitigating the Harm Done by Caps 

Family caps continue to exist in nearly half of the states in the coun-
try. Aside from the disturbing rhetoric, assumptions, and motives provid-
ing the impetus for caps, there are distressing indications that caps are 
causing serious harm. The possibility of increased rates of abortion due to 
coercion and suffering by impoverished children are paramount among po-
tential harms. 

Even though mothers receiving welfare overwhelmingly conªrm that 
they do not have children for the purpose of receiving an increase in bene-
ªts, it appears that knowing that their family will get no increased sup-
port may in fact encourage them to obtain abortions when faced with preg-
nancy. It is difªcult, however, to separate the economic effects of caps from 
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the social message conveyed: as a society we would prefer that women on 
welfare not have children. Whether women control fertility through fam-
ily planning or abortion apparently does not matter to states, as they have 
done little to improve access to family planning services while implement-
ing caps. Whether poor women feel coerced to obtain an abortion when fac-
ing an unplanned pregnancy is also without consequence to policy mak-
ers. The single message sent by caps is that society will not tolerate the 
prospect of helping another poor child. 

While abortion rights assuredly merit ardent protection, the state should 
not be in the business of coercing low-income women into making the 
choice to abort a pregnancy. The fact that very few states evaluate abor-
tion rates among welfare recipients subsequent to caps is telling. In the 
state with the most extensive research on this topic, New Jersey, fears are 
conªrmed: abortions among welfare recipients are on the rise.310 Moreover, 
in order to achieve a reduction in birth rates, partially through increased 
abortion, the state of New Jersey turned away 28,000 newborns between 
1993 and 1998.311 

Ultimately, “for a signiªcant number of those targeted by family caps 
and child exclusions, the ªnancial and practical considerations . . . —many 
prompted by the government itself—will promote abortion.”312 Welfare re-
forms designed to reduce childbirth among the poor and unmarried “neces-
sarily encourage—some may say coerce—abortion within these groups.”313 
Caps contradict the usual anti-abortion message of “family values” pro-
ponents that childbirth is always a wonderful choice, at least for middle- 
and upper-class women: welfare reforms “along with Congress’s stringent 
work requirements even for the mothers of young children, communicate 
that staying home to care for children is not socially worthwhile; no sub-
stantial leap is necessary to move from this compulsory rejection of the 
traditional maternal role to a pro-abortion value judgment.”314 

Caps’ message to poor women, that “they do not deserve to have a fam-
ily because they are poor,” communicates disrespect and destroys self-
esteem.315 Many feel caps are an attempt “to force the mother to feel the 
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burden of her poverty and to behave more responsibly.”316 By denying 
poor women the right to bear children, caps deprive them of a basic piece 
of their humanity and denigrate their dignity and equality within society.317 
By stressing “the personal traits of the poor and cast[ing] welfare beneªci-
aries as deviants who are the cause of their own problems,” policymakers 
stigmatize them and make it appear more acceptable for the government 
to regulate them.318 

Caps implicitly adopt the rationale of conservative welfare reform ad-
vocates who encourage the regeneration of social stigma surrounding out-of-
wedlock births: “‘[a]n illegitimate birth must become the socially horriªc 
act it used to be . . . . Stigma and shotgun marriages may or may not be 
good for those on the receiving end, but their deterrent effects on others 
is wonderful—and indispensable.’”319 Given such rhetoric, some women’s 
advocates are calling for a new deªnition of reproductive freedom. These 
advocates wish to deªne caps as a violation of women’s reproductive rights 
since “it’s not reproductive freedom [if because] you’re receiving money 
from the government, the government has the ability to try to manipulate 
your reproductive decisions and tell you that you aren’t good enough to 
have a child.”320 As one author stated, “[g]overnment control of reproduc-
tion in the name of science, social policy, or ªscal restraint masks racist 
and classist judgments about who deserves to bear children.”321 

Consistent with the gendered assumptions on which caps are based, 
caps’ detrimental effects target single mothers. More than one cap uses lan-
guage aimed directly at mothers, exclusive of fathers. Arkansas’s cap ex-
cludes “[a] child who is born while the mother is receiving TEA cash assis-
tance.”322 South Carolina provides vouchers to allow a family with a capped 
child to obtain goods and services for the child if such assistance will “per-
mit the child’s mother to participate in education, training and employment-
related activities.”323 At least according to the law in those states, a child 
living with a custodial father rather than a mother is protected from cap 
provisions. 

Furthermore, this anti-child message is channeled most strongly to 
black women. As data from New Jersey reveals, poor black women are more 
likely to opt for abortion if receiving beneªts under cap laws. Moreover, 
the failure of states to provide improved family planning services sup-
ports caps’ pro-abortion message. Only ªve states even mentioned the con-
cept of family planning in enacting their caps; the rest have been content 
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to impose the cap on poor women and disregard the consequences.324 Presi-
dent George Bush’s insistence on using welfare funds for abstinence-only 
education will erect even more barriers to family planning services.325 

Moreover, caps’ message to low-income mothers is directly contrary 
to the message projected to middle- and upper-class mothers—that more 
afºuent women deserve to be mothers and their children deserve stay-at-
home parenting. Caps exacerbate the division between the “haves” and 
the “have-nots.” While Congress enacts tax cuts to assist middle-class fami-
lies with child-rearing responsibilities, poor families continue to face the 
implication that their children are not worthy of being born.326 

These criticisms of caps do not suggest that states should swing to 
the opposite end of the pendulum and discourage abortion as an option. Nor 
should government be disempowered from encouraging citizens to make 
wise procreative choices.327 But cap policies are coercive and compromise 
the fundamental procreative rights of women. States should instead “seek 
constitutional, non-oppressive means to achieve legitimate ends—means 
that respectfully seek to persuade citizens to make wise choices rather than 
bludgeon them into compliance.”328 Above all, welfare policies should con-
vey a neutral message about abortion that does not depend on the race 
and income level of the audience. 

Furthermore, any savings that states derive from caps can hardly be 
worth the economic and social costs to children. Yet, as the federal govern-
ment acknowledges, no state understands the impact of caps on the chil-
dren directly impacted.329 By ignoring their potentially devastating con-
sequences, cap proponents accomplish an “amazing sleight of hand [that] 
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will prove devastating to the nation’s poor children in ways that even op-
ponents of welfare reform may not have foreseen.”330 

The assumption that states employing caps will actually save money 
in the long run should not remain untested. Obviously, states reap an ini-
tial savings in allowing poor children to go without assistance. In the long 
run, however, states may well pay more to confront the issues that those 
children will have to face if they must grow up in more impoverished condi-
tions. Caps contravene government investments in early childhood devel-
opment and education, ignoring new brain research suggesting that well-
being during the ªrst few years of life is essential for children’s develop-
ment.331 Thus, any cost savings, if they exist, are short-sighted. It has been 
determined that “‘[e]ach dollar cut from monthly . . . assistance levels re-
duces future economic output by between 92 cents and $1.51 solely due 
to the effect of lost years of schooling on productivity.’”332 At the ex-
treme, caps have the potential to force parents to put children into the 
custody of the state in order to ensure that their basic needs are met,333 a 
far more costly proposition to the government than an incremental increase 
in time-limited TANF beneªts. 

More generally, welfare policy should focus on lifting people out of 
poverty.334 Many states profess the goal of increasing the economic pros-
pects for low-income families while enacting poverty-increasing caps. Ne-
braska’s welfare reform statute states that its ªrst priority is “[p]ursuing 
efforts to help Nebraskans avoid poverty and prevent the need for wel-
fare.”335 Many other states, while avoiding the direct language of poverty 
reduction, focus on “economic self-sufªciency.” Delaware’s Welfare Em-
ployment Program states that its purpose is “expanded opportunity for in-
creased personal responsibility and advancement toward economic inde-
pendence and self-sufªciency.”336 Arkansas’s Transitional Employment 
Assistance program is designed to “help economically needy families be-
come more responsible for their own support and less dependent on public 
assistance.”337 

Even assuming, as courts routinely have, that caps promote work, not 
abortion, as the best option for low-income mothers, and that work, with-
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out acquisition of skills, is a viable route out of poverty, cutting a family’s 
beneªts in the meantime can hardly be described as a meaningful effort 
at poverty reduction. Caps only serve to exacerbate the fact that “[p]oor 
families in the United States [live] further below the poverty line and [are] 
less likely to escape from poverty after one year” than in other developed 
countries.338 As such, caps represent the continued, 

. . . signiªcant redistribution of wealth away from some of the na-
tion’s most impoverished families—families that are overwhelm-
ingly comprised of women and their children. This shift of fed-
eral dollars away from welfare will merely accelerate a broader 
trend in this country over the last two decades: the massive re-
distribution of this country’s wealth and income into the hands 
of an increasingly small and insulated elite class. This trend is rap-
idly giving the country an income distribution proªle that is out-
of-line with the other industrialized nations, and resembles the 
typical pattern of wealth distribution in the rigid, caste-based neo-
colonial oligarchies.339 

Furthermore, the vitality of caps in the new world of welfare reform 
is limited. Federal TANF rules require states to implement “work ªrst” 
principles and to ensure that most families are working a substantial number 
of hours outside the home.340 In addition, federal law limits families to 
ªve years of federally funded beneªts in a lifetime.341 These rigorous restric-
tions on state welfare programs support the same objectives that caps pro-
mote: discouraging families from having additional children and encour-
aging families to work rather than receive welfare. The additional burdens 
imposed by caps on poor children are therefore unnecessarily duplicative.342 
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Thus, for a myriad of reasons, family caps do not merit a place in our 
welfare policies. Despite the harmful messages and effects of caps, how-
ever, court challenges based on procreative rights have proven unsuccess-
ful, as have efforts to achieve a federal prohibition on caps. State legisla-
tures, where some success has already been realized, are the best hope for 
the end of cap policies and the healing of their harmful effects. 

 


