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Introduction 

In 1988,1 1995,2 and 20023 the Department of Defense (“DoD”) con-
ducted sexual harassment surveys of active-duty Army members as well 
as the other three military services4 and the Coast Guard.5 Although the 
results of the 2002 survey are encouraging and sexual harassment in the 
Army is declining,6 more than a quarter of female soldiers still experience 
some form of sexual harassment.7 

One researcher has put the costs of sexual harassment to the U.S. Army 
at “$250 million a year in lost productivity, personnel replacement costs, 
transfers, and absenteeism.”8 Apart from the ªnancial costs, sexual har-
assment has a direct correlation to the Army’s combat effectiveness. As the 
 

                                                                                                                              
1

 Melanie Martindale, Def. Manpower Data Ctr., Sexual Harassment in the 

Military: 1988 (1990). The Defense Manpower Data Center is a research arm of the Pen-
tagon. 

2
 Lisa D. Bastion & Anita R. Lancaster, Def. Manpower Data Ctr., Depart-

ment of Defense 1995 Sexual Harassment Survey (1996), available at http://www.ijoa. 
org/imta96/paper23.html. 

3
 Rachel N. Lipari & Anita R. Lancaster, Def. Manpower Data Ctr., Armed 

Forces 2002 Sexual Harassment Survey (2003), available at http://www.defenselink.mil/ 
news/Feb2004/d20040227shs1.pdf. 

4
 The three other military services are the Air Force, Navy, and Marine Corps. 

5
 When the surveys were conducted, the Coast Guard fell under the Department of Trans-

portation (“DoT”). On March 1, 2003, the Coast Guard moved from the DoT to the De-
partment of Homeland Security (DHS). See Homeland Security Act of 2002, Pub. L. No. 
107-296, § 1704, 116 Stat. 2135, 2314. 

6
 In the 1988 survey, sixty-four percent of servicewomen said they had experienced 

behavior in the past twelve months labeled as sexual harassment. In the 1995 survey, that 
ªgure had declined to ªfty-ªve percent. DoD Committed to Zero Tolerance of Sexual Har-
assment, Prepared Remarks to the Senate Armed Servs. Comm., 105th Cong. 71–72 (1997) 
(statement of Edwin Dorn, Under Sec’y of Def. for Pers. and Readiness), available at http:// 
www.defenselink.mil/speeches/1997/di1209.html. 

7
 The 2002 survey reported that twenty-four percent of Army women had been sexu-

ally harassed in the twelve months prior to ªlling out the survey. Armed Forces 2002 

Sexual Harassment Survey, supra note 3, at 8. For the purposes of the 2002 Sexual Har-
assment Survey: 

Sexual harassment is composed of three sub-factors: crude and offensive behav-
ior, unwanted sexual attention, and sexual coercion. Crude and offensive behavior 
is the verbal and nonverbal behaviors of a sexual nature that [are] offensive or 
embarrassing to the respondent. These include repeatedly telling jokes or stories 
of a sexual nature. Unwanted sexual attention are [sic] attempts to establish a sexual 
relationship. And sexual coercion is [the] classic quid pro quo. 

David S.C. Chu, Under Sec’y of Def., Brieªng on Armed Forces 2002 Sexual Harassment 
Survey (Feb. 25, 2004), available at http://www.defenselink.mil/Transcripts/Transcript.aspx? 
TranscriptID=2169. 

8
 Nathan Seppa, Sexual Harassment in the Military Lingers On, Am. Psychol. Ass’n 

Monitor, May 1997, at 40–41. 



2007] Proposals To Combat Sexual Harassment in the Army 153 

Secretary of the Army’s Senior Review Panel on Sexual Harassment ex-
plained: 

In the post cold war era, strategic projection of land power has 
become the conceptual framework for decisive victory. [This] is 
accomplished through the presence of soldiers on the ground in 
distant regions, demonstrating military capability and commit-
ment.9 

Thus, our strength as a land power rests with our soldiers. Indeed, as the 
Senior Review Panel Report concluded, our soldiers are our “most important 
weapon system.”10 Consequently, factors that impact our soldiers, such as 
the “human relations environment in which [they] live and work” directly 
impact combat readiness.11 

The Army is based on trust. The American people believe that the Army 
will protect their way of life and the soldiers entrusted with that duty be-
lieve their leaders will do what is right.12 The fact that a quarter of female 
soldiers continue to be sexually harassed violates that trust and weakens 
the Army. The Army is a “values-based institution”13 in which a “premium is 
put on teamwork.”14 When sexual harassment exists, male and female sol-
diers are less likely to interact normally and work as members of a team. 
As the Senior Review Panel argues: 

A number of male soldiers expressed a fear of being falsely ac-
cused of sexual harassment. Men who raise this concern appar-
ently believe that their careers will be permanently damaged by 
the allegation alone whether they are guilty or not. Many men have 
determined that the only way to avoid such an allegation is to 
avoid interaction or contact with women. Female soldiers con-
ªrmed this trend in male perception and behavior, expressing 
concern about being isolated in their units by male soldiers who 
no longer even speak with them . . . . In the present tension-ridden 
atmosphere, male and female soldiers are far less likely to inter-
act normally, much less to work as members of a cohesive team.15 

 

                                                                                                                              
9

 The Secretary of the Army’s Senior Review Panel Report on Sexual Har-

assment 11 (1997), available at http://www.dtic.mil/dtfs/doc_research/p18_13.pdf [here-
inafter Senior Review Report]. 

10
 Id. at 13. 

11
 Id. at 12. 

12
 There’s a Problem, and We Mean to Fix It, Prepared Remarks to the Senate Armed 

Servs. Comm., 105th Cong. 10 (1997) (statement of Togo D. West, Jr., Sec’y of the Army and 
Gen. Dennis J. Reimer, U.S., Army Chief of Staff) (Feb. 4, 1997) [hereinafter West & Reimer 
testimony], available at http://defenselink.mil/speeches/speech.aspx?SpeechID=623. 

13
 Id. 

14
 Id. at 14. 

15
 Senior Review Report, supra note 9, at 65–66. 
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What is the impact of soldiers failing to work as members of a team? 
The former Secretary of the Army, Togo West, and the former Army Chief 
of Staff, General Dennis Reimer, argue that this lack of teamwork “can 
often lead to failure of the mission, or even injury or death.”16 

This Article proposes substantive changes that seek to restore that 
teamwork and trust. Part I provides a historical context and considers how 
the Army has responded to sexual harassment in the past. In particular, 
this Part considers the triumvirate of sex scandals that befell the Army in 
the 1990s and the organization’s responses, culminating with the 2002 
Armed Forces Sexual Harassment Survey. The Army’s discordant responses 
to such conspicuous cases are particularly important, for they determine 
whether and how victims will respond to harassment in the future.17 Part 
II considers how the Army deªnes sexual harassment, with particular em-
phasis on the shortcomings inherent in DoD Directive 1350.2’s complaint 
process. Part III considers how the Army punishes those accused of sex-
ual harassment. In particular, this Part considers the difªculty of punish-
ing harassers, as sexual harassment is currently not included in the puni-
tive articles of the Uniform Code of Military Justice. Part IV considers four 
proposals to more effectively combat sexual harassment in today’s Army. 

Although the Army has confronted the issue of sexual harassment by 
forming countless committees, issuing numerous reports and regulations, 
implementing Prevention of Sexual Harassment (POSH) and sensitivity 
training,18 and establishing new complaint processes, female soldiers are 
still subject to pervasive sexual harassment. 

The Army will only be able to eliminate or, at the very least, substan-
tially reduce sexual harassment by fundamentally changing the military 
justice system. Necessary changes include revising the Uniform Military 
Code of Justice and amending federal legislation heretofore inapplicable 
to military members. The Army must also promote a “healthy human re-
lations environment”19 in which each soldier is treated with dignity and 
respect.20 Only then will a true “Army of One”21 be created. As the Senior 
 

                                                                                                                              
16

 West & Reimer testimony, supra note 12, at 14. 
17

 See, e.g., infra notes 418–441 and accompanying text. 
18

 In determining what constitutes sexual harassment, typical POSH and sensitivity train-
ing focuses on three questions: “What was the intent of the individual exhibiting the behav-
ior?”; “What was the impact of the behavior on the victim?”; and “Was the behavior unwel-
come or unsolicited?” Typical training is given by the equal opportunity advisor (“EOA”) and 
generally delineates three categories of sexual harassment: verbal, nonverbal, and physical. 
See, e.g., U.S. Army, The Prevention of Sexual Harassment, available at http://www. 
104thasg.hanau.army.mil/EO/InstructorsGuides/PreventionofSexualHarassment.htm (last vis-
ited Dec. 3, 2006). 

Serving as an EOA is a full-time position. Senior Review Report, supra note 9, at 
43. Each EOA is a graduate of the sixteen-week Defense Equal Opportunity Management 
Institute (“DEOMI”) course. Id. at 52. Normally one EOA will be assigned to a brigade (a 
unit of approximately 2,000 soldiers). Id. at 43. 

19
 Senior Review Report, supra note 9, at 14. 

20
 Id. 

21
 In January 2001 the Army replaced the recruiting slogan “Be all you can be” with 
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Review Panel warns, “Should we fail . . . our ability to ªght wars and pro-
mote peace will surely suffer.”22 

I. How the Army Has Responded to Sexual Harassment 

A. The Army’s Equal Opportunity (“EO”) Program 

The Army created its Equal Opportunity (“EO”) program in 1964—
well before the high-proªle sexual misconduct cases of the 1990s.23 The 
program’s purpose was to ensure “fair treatment for all persons based 
solely on merit, ªtness, and capability in support of readiness.”24 That is, 
the Army seeks to maximize human potential based on merit. The same 
year, under instruction from the DoD, the Army promulgated Army Regula-
tion (“AR”) 600-20, its ªrst EO regulation.25 At that time, women consti-
tuted less than two percent of military members in the gender-segregated 
Women’s Army Corps (“WAC”).26 While sexual harassment was evident 
 

                                                                                                                              
the oddly contradictory rallying cry “An Army of One.” The fact that the motto attempted 
to promote both individuality and a sense of equality within an organization that has tradi-
tionally eschewed both is precisely the point. See, e.g., Heike Hasenauer, What’s Up with 
An Army of One?, Soldiers Online, http://www.Army.mil/soldiers/apr2001/features/ad 
campaign1.html (last visited Dec. 3, 2006) (noting that the new slogan “accomplishes the 
Army’s mission ‘to emphasize the fact that you can retain your individuality in the Army 
and still meld well into a larger force’”). In addition to promoting individuality, the slogan 
also seeks to advance the ideas of equality and personal dignity. See, e.g., Army Public 
Affairs, Operation Tribute to Freedom, Army Birthday 2004, http://www4.army.mil/otf/ 
speech.php?story_id_key=6011 (a generic speech prepared for “Army audiences and the 
general public” noting that “[a]n Army of One is an Army that upholds the dignity and value 
of every Soldier, regardless of their rank, race, religion or sex”). 

Some critics, however, viewed the slogan as “awkward and needing too much explana-
tion” and in October 2006 the Army pulled the plug on “An Army of One.” Gina Cavallaro 
& Michelle Tan, “Army Strong” Gets Thumbs Up, Army Times, Oct. 11, 2006, at 5, available 
at http://www.armytimes.com/print.php?f=1-292925-2169156.php. On October 9, 2006 the 
Army unveiled its latest advertising campaign, the product of a $200 million a year con-
tract with advertising giant McCann Erickson/New York. See, e.g., Lewis Lazare, Army 
Campaign Is All That It Can Be, Chi. Sun Times, Oct. 10, 2006, at 53. Army Secretary Fran-
cis J. Harvey says the new slogan, “Army Strong,” “characterizes what the Army is all about.” 
Cavallaro & Tan, supra, at 5. A promotional video by McCann Erickson explains, “There’s 
strong, and then there’s Army strong. There is nothing on this green earth that is stronger than 
the U.S. Army.” Ctr. for Media and Democracy, U.S. Army: From “One” to “Strong,” Adver-

tising Age, Oct. 9, 2006, http://www.prwatch.org/node/5286 (last visited Dec. 3, 2006). 
“An Army of One” is not the ªrst recruiting slogan to be jettisoned. Past Army recruit-

ing slogans since the draft ended in 1973 include: “Today’s Army Wants to Join You” (1971–
1973); “Join the People Who’ve Joined the Army” (1973–1979); “This is the Army” (1979–
1981); “Be All You Can Be” (1981–2001); and “An Army of One” (2001–2006). “An Army 
of One” is out: Service Unveils New Slogan, Army Times, Oct. 9, 2006, http://www.army 
times.com/story.php?f=1-292925-2162575.php.  

22
 Senior Review Report, supra note 9, at 14. 

23
 Id. at 39. 

24
 U.S. Dep’t of Army, Reg. 600-20: Army Command Policy, July 15, 1999, para. 6-

1, available at http://www.usma.edu/EO/regspubs/r600_20.pdf(hereinafter AR 600-20) [here-
inafter AR 600-20]. 

25
 Id.  

26
 The Act set the two percent ceiling on the number of women permitted to serve in 
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during the years of the WAC, the WAC chain of command typically en-
sured the resolution of such problems through the “Petticoat Connec-
tion,” the WAC’s term for its all-female chains of command.27 Losing the 
petticoat connection with the disestablishment of the WAC in the late 1970s 
proved to be a great loss for women who were sexually harassed and now 
felt as though they had nowhere to turn for help.28 

B. The 1970s and Disestablishment of the Women’s Army Corps 

The 1970s were years of substantive change for women in the Army.29 
Beginning in 1972, women could participate in the Reserve Ofªcer’s Train-
ing Corps (“ROTC”).30 In 1973, with the transition from the draft to an all-
volunteer Army, the government made a decision to both increase the num-
ber of female soldiers and to better integrate them into Army career ªelds.31 
As the Senior Review Panel concedes, “[t]his decision was made in part 
to sustain a quality force in the post-draft era and to ensure the viability 
of the all-volunteer Army.”32 In 1976, women entered the United States Mili-
tary Academy (“USMA”) at West Point as cadets.33 By 1977, all branches 
were open to female ofªcers except the combat arms.34 Finally, in 1978, the 
WAC was abolished and women were integrated into the regular Army.35 
 

                                                                                                                              
each branch of the armed forces. See The Women’s Armed Services Integration Act of 
1948, Pub. L. No. 80-625, 62 Stat. 356, 356–57 (repealed 1967). In 1967, Congress removed 
the two percent cap on women in the military. See Pub. L. No. 90-130, 81 Stat. 374, 374–
84 (1967). See also Rudi Williams, Military Women Take 200-Year Trek Toward Respect, Par-
ity, American Forces Information Service, http://www.defenselink.mil/news/Aug1998/ 
n08121998_9808123.html (last visited Dec. 3, 2006). 

27
 Linda Bird Francke, Ground Zero: The Gender Wars in the Military 167 

(1997). 
28

 As a retired female Army Sergeant explained: 

We had had WAC staff advisors who advocated for women, particularly enlisted 
women . . . . If they had problems within the male ranks, like sexual harassment, 
the WAC ªrst sergeant would go to the man’s sergeant and straighten it out . . . . 
Nine times out of ten during integration, the woman was being harassed by the 
sergeant himself . . . . Who was going to advocate for that young woman? 

Id. at 167–68. 
29

 Senior Review Report, supra note 9, at 40. 
30

 Id. 
31

 Id. 
32

 Id. 
33

 Id. 
34

 Id. Today the United States Army is composed of eighteen branches in three group-
ings. The combat arms branches include Air Defense Artillery, Armor, Aviation, Corps of 
Engineers, Field Artillery, and Infantry. See U.S. Army, Branches & Orientation, http://www. 
branchorientation.com (last visited Dec. 3, 2006). The combat support branches include 
Chemical Corps, Military Intelligence Corps, Military Police Corps, and Signal Corps. Id. 
The combat service support branches include Adjutant General’s Corps, Judge Advocate 
General Corps, Medical Service Corps, Nurse Corps, Finance, Ordnance Corps, Quarter-
master Corps, and Transportation. Id.  

35
 Senior Review Report, supra note 9, at 40. 



2007] Proposals To Combat Sexual Harassment in the Army 157 

C. Female Enlistment Rates as Indicia of Harassment 

More than twenty-ªve years after the disestablishment of the WAC, 
women account for ªfteen percent36 of active duty Army soldiers.37 

Some researchers point to these numbers as the explanation for the 
chasm that exists between the Army’s “zero tolerance” and the widespread 
reports of sexual harassment in today’s Army. As Mickey Dansby, the 
director of Research at the Defense Equal Opportunity Management Insti-
tute, explains, “You’re talking about a six-to-one ratio of men to women, and 
. . . a population that’s relatively young in a lot of cases.”38 

There are, however, numerous other hypotheses to explain the prob-
lem. Some contend that there is more sexual harassment in the military 
“because of the rigid hierarchy and power differentials in its organiza-
tional structure, which make it difªcult for subordinates to defend them-
selves against harassment,” or because “the macho tradition of military life 
may simply attract more traditional men, which could contribute to [the] 
high levels of harassment.”39 Others contend that the Army today has be-
come more attractive for the misªt male unable to ªnd a productive place 
in civilian society and the majority of recruits today are “socially mal-
adapted, socially disaffected men” prone to mistreating women.40 Still others 
blame the Army’s combat exclusion policy. As Maya Murray explains, 
“[W]henever a person is denied the opportunity to prove that they [sic] 

 

                                                                                                                              
36

 This ªgure is still well below the point that would allow women to inºuence Army 
culture. As Martha Chamallas explains: 

The point at which a group gets beyond token representation to achieve a “critical 
mass” will differ from context to context. However, the ªgure of twenty-ªve per-
cent is most often cited as an indication that a given group has the ability to form 
alliances and coalitions and to engage in effective strategies to inºuence the cul-
ture of an organization. 

Martha Chamallas, The New Gender Panic: Reºections on Sex Scandals and the Military, 
83 Minn. L. Rev. 305, 324–25 (1998). 

37
 See Headquarters, Dep’t of Army, Deputy Chief of Staff, Army G-1, Army 

Proªle FY04 3 (2004), available at http://www.armyg1.army.mil/hr/demographics/FY04% 
20Army%20Proªle.pdf. By comparison, the Air Force had the highest proportion of women 
on active duty (19.6%). Ofªce of Army Demographics, FY04 Proªle of Air Force 

(2004), available at http://www.armyg1.army.mil/hr/demographics/FY04%20Air%20Force% 
20Proªle.ppt. The Marine Corps had the lowest proportion of women on active duty 
(6.1%). Ofªce of Army Demographics, FY04 Proªle of Marine Corps (2004), avail-
able at http://www.armyg1.army.mil/hr/demographics/FY04%20Marine%20Corps%20Proªle. 
ppt#1. The Navy was just shy of the Army at 14.5%. Ofªce of Army Demographics, 

FY04 Proªle of Navy (2004), available at http://www.armyg1.army.mil/hr/demographics/ 
FY04%20Navy%20Proªle.ppt#1. 

38
 Seppa, supra note 8, at 40. 

39
 Id. 

40
 Diane H. Mazur, The Beginning of the End for Women in the Military, 48 Fla. L. 

Rev. 461, 470–71 (1996). 
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have the skills . . . then that person will . . . be devalued. And behavior 
towards that individual frequently will be less than civil.”41 

The Army has identiªed four factors that have historically affected 
the proportion of enlisted female members.42 “First, women tend to have 
a lower inclination to enlist than do men.”43 “Second, ground combat ex-
clusion policies restrict the positions and skills in which women may 
serve.”44 “Third, the military personnel system is a ‘closed’ system. Growth 
must come from within, and from the bottom up; lateral entries play vir-
tually no role. Consequently, the gender structure of the career force is 
shaped primarily by the proportion of females recruited.”45 “Fourth, women 
leave the Services at a higher rate than men.”46 

D. A Triumvirate of Tragedies 

Until the mid-1990s, the Army was largely free of the highly publicized 
sexual misconduct cases that had dogged the other services.47 That changed 
in the mid-1990s with a troika of high-proªle cases of sexual misconduct. 

 

                                                                                                                              
41

 Yxta Maya Murray, Sexual Harassment in the Military, 3 S. Cal. Rev. L. & 

Women’s Stud. 279, 296 (1994) (quoting retired Army Brigadier General Pat Foote). 
42

 Ofªce of the Under Sec’y of Def., Pers. and Readiness, Population Repre-

sentation in the Military Services Fiscal year 2000, 3-7 (2002), available at 
http://www.dod.mil/prhome/poprep2000/assets/pdf/chapters2000.pdf. 

43
 Id. (quoting Alphonso Maldon, Jr., Assistant Sec’y of Def. (Force Mgmt. 

Policy), 1999 Youth Attitude Tracking Study (2000)).  
44

 Id. at 3-13 (“Women are ineligible for infantry and other positions in which the pri-
mary mission is to physically engage the enemy.”) (quoting Memorandum from Les Aspin, 
Sec’y of Def., Direct Ground Combat Deªnition and Assignment Rule (Jan. 13, 1994)). 
Today, the Army has the lowest percent of career ªelds open to women of all four services. 
See id. at 3-8 (“Nearly all career ªelds (92 percent) are now open to women: 91 percent in 
the Army, 96 percent in the Navy, 93 percent in the Marine Corps, and 99 percent in the 
Air Force.”). 

45
 Id. at 3-7. 

46
 Id. 

47
 Most notable is the Tailhook scandal. Tailhook is an annual convention of naval 

aviators. See Eloise Salholz & Douglas Waller, Tailhook: Scandal Time, Newsweek, July 
6, 1992, at 40. In September 1991, at the 35th Annual Tailhook Symposium in Las Vegas, 
Nevada, twenty-six women, including fourteen female ofªcers, were sexually assaulted. Id. 
“In total, 119 Navy and 21 Marine Corps ofªcers were referred by Pentagon investigators 
for possible disciplinary actions.” Post Tailhook Punishment, Frontline, http://www.pbs.org/ 
wgbh/pages/frontline/shows/navy/tailhook/disc.html (last visited Dec. 3, 2006). Tailhook 
initiated a seismic shift in how the military viewed sexual harassment. Prior to the debacle, 
sexual harassment was viewed at a micro, individual level, rather than at a macro, cultural 
level. As the Chief of Naval Operations, Admiral Frank Kelso, told a hearing of the House 
Armed Services Committee, “Until Tailhook, we dealt too often with sexual harassment at 
the local level, one case at a time, rather than understanding it as a cultural issue.” Eric 
Schmitt, The Military Has a Lot to Learn About Women, N.Y. Times, Aug. 2, 1992, at A3. 
For a more thorough discussion of the event, see William H. McMichael, The Mother 

of All Hooks: The Story of the U.S. Navy’s Tailhook Scandal (1997). 
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1. Aberdeen: “The Army’s Most Devastating Leadership Failure 
Since Vietnam” 

One general ofªcer has referred to the incidents of sexual abuse and 
harassment at Aberdeen as “the Army’s most devastating leadership fail-
ure since the Vietnam War.”48 Aberdeen Proving Ground is the Army’s 
ordnance training base and home to the ordnance Advanced Individual 
Training (“AIT”)49 school.50 The Army began investigating allegations of 
sexual misconduct in the fall of 1996.51 At the conclusion of the investi-
gation, over ªfty female recruits had made ofªcial complaints of sexual 
harassment and abuse against eleven drill sergeants (responsible for the 
women’s training) and one ofªcer.52 The outcome of the cases varied 
greatly from no conviction to twenty-ªve years in prison.53 Attempting to 
avoid the Tailhook title, the Army moved quickly to confront the scan-

 

                                                                                                                              
48

 Claudia J. Kennedy with Malcom McConnell, Generally Speaking 169 
(2001). 

49
 An individual does not become a solider in the Army until he or she has successfully 

completed both Basic Combat Training (“BCT”) and Advanced Individual Training (“AIT”). 
See U.S. Army, About the Army: Training, Careers & Jobs, available at http://www.goarmy. 
com/about/training_careers_jobs.jsp#training (last visited Dec. 3, 2006). During BCT and 
AIT, the individual is referred to as a trainee or a recruit. Id. BCT is generally nine weeks 
and focuses on the skills and values one needs to become a soldier. Id. AIT follows and is 
where one learns the skills to perform his or her Military Occupational Specialty (MOS), 
his or her Army job. AIT typically lasts seven to nine weeks but up to a year for some jobs 
(such as linguist). Although the instructors at AIT are drill sergeants (as they are at BCT), 
recruits are given much more freedom. Taken together, BCT and AIT comprise Initial En-
try Training (“IET”). Id. A combination of BCT and AIT is called One Station Unit Train-
ing (“OSUT”). U.S. Army, Operation Blue to Green, available at http://www.goarmy.com/btg 
(last visited Dec. 3, 2006). 

50
 U.S. Army, Installation Mgmt. Agency, Facts and Figures: Aberdeen Proving Ground, 

http://www.apg.army.mil/apghome/sites/about/facts.asp (last visited Dec. 3, 2006). 
51

 Peter S. Canellos, Army Commander Vows Wide Probe, Boston Globe, Nov. 14, 1996, 
at A3.  

52
 Neil A. Lewis, Ex-Sergeant Pleads Guilty to Having Sex with Trainees, N.Y. Times, 

Apr. 8, 1997, at A11. See also Army Investigates Sexual Misconduct, Online Newshour, 

Nov. 8, 1996, http://www.pbs.org/newshour/bb/military/togo_west_11-8.html; Conduct Unbe-
coming: Harassment in the Military, Online Newshour, Feb. 4, 1997, http://www.pbs.org/ 
newshour/bb/military/jan-june97/harassment_2-4.html. 

53
 The sole ofªcer involved in the scandal, Captain (“CPT”) Robertson pled guilty to 

adultery and sodomy. Lewis, supra note 52, at A11. Robertson acknowledged that he had 
had sex with a trainee when she came to him seeking advice as to how to deal with a drill 
sergeant who was sexually harassing her and served four months in prison as a result. Id. 
The most serious case at Aberdeen involved Staff Sergeant (“SSG”) Simpson, who was 
found guilty of eighteen of nineteen rape counts and other charges of sexual misconduct. 
Marching Side by Side, Online Newshour, Apr. 29, 1997, http://www.pbs.org/newshour/ 
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dal.54 Indeed, the Army acted so quickly and candidly that it won an award 
from the Public Relations Society of America for its decisive handling of 
the debacle.55 

On November 7, 1996, the Chief of Staff of the Army reported the 
depth of the allegations to the Senate Armed Services Committee and to 
the American people.56 That same day, the Army established a toll-free hot-
line number for soldiers to use to report instances of sexual harassment 
and misconduct.57 That number (1-800-342-9647) continues to remain in 
use twenty-four hours a day, seven days a week. Within two weeks of the 
disclosure, the Secretary of the Army established the Senior Review Panel 
on Sexual Harassment.58 The Panel was directed to “examine the human 
relations environment in the . . . Army, review policies and procedures that 
contribute to that environment, and recommend ways to achieve an Army 
where all soldiers and civilians are treated with dignity and respect.”59 

Within ten weeks of the disclosure, a new teaching packet on sexual 
harassment was distributed to the ªeld with speciªc instructions from the 
Deputy Chief of Staff that the training be conducted by a brigade or battal-
ion commander.60 The Army also undertook an exhaustive investigation, 
directing Criminal Investigation Command (“CID”) to “personally inter-
view every female soldier currently stationed at Aberdeen as well as every 
female soldier who had trained there in the previous two years.”61 Finally, 
in June of 1997, Secretary of Defense Cohen directed a committee to assess 
the training policies of the Army, Navy, Air Force, and Marine Corps.62 
The Federal Advisory Committee on Gender-Integrated Training and Related 
Issues was chaired by former Senator Nancy Kassebaum-Baker and included 
a team of four retired military ofªcers, one retired noncommissioned ofªcer 
(“NCO”) and six civilians (including Condoleezza Rice).63 
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2. The Fall of Sergeant Major McKinney 

Ironically, the Army’s attempt to respond to Aberdeen backªred. One of 
the men appointed to the Federal Advisory Committee was Sergeant Ma-
jor of the Army (“SMA”)64 Gene McKinney. His appointment prompted a 
soldier to allege that McKinney had “forcibly kiss[ed] her and tr[ied] to 
pressure her into having sex.”65 Not only was SMA McKinney the Army’s 
most senior enlisted soldier, but he had recently appeared in the videotape 
for the sexual harassment teaching packet in which he declared, “there is 
absolutely no place for sexual harassment in America’s Army.”66 

In addition to touching on difªcult issues of “rank and race,”67 the 
case highlighted how the Army responded to sexual harassment complaints 
pre-Aberdeen reforms. The ªrst woman to accuse SMA McKinney was 
Sergeant Major (“SGM”) Brenda Hoster.68 SGM Hoster was herself a deco-
rated soldier, who had been awarded the silver star and had served the Army 
for twenty-two years.69 SGM Hoster initially confronted SMA McKinney 
and told him to stop his offensive behaviors.70 When they continued, she 
reported the abuse to a superior in her chain of command.71 No action was 
taken, and SGM Hoster’s request for a transfer was denied.72 Shortly thereaf-
ter, SGM Hoster learned about SMA McKinney’s appointment to the 
Army’s Senior Review Panel and went public with her accusations, includ-
ing a television interview with Sam Donaldson on Primetime Live in Febru-
ary 1997.73 In time, ªve other women followed with similar accusations.74 

During his trial, SMA McKinney fought back with charges of racism 
and argued that “high-level ofªcers charged with similar offenses were al-
lowed to retire quietly without prosecution or penalty.”75 The military jury 
found SMA McKinney not guilty of eighteen of nineteen charges.76 McKin-
ney was acquitted of all underlying sexual misconduct charges and found 
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guilty of one count of obstructing justice.77 How SMA McKinney could be 
found guilty of obstructing justice by a jury that did not agree there was an 
underlying crime to conceal is one of the puzzling aspects of the case.78 

As two analysts have observed, the “good soldier defense [likely] led 
to [SMA McKinney’s] acquittal . . . . In the military, adducing evidence 
of good military character is seldom difªcult as service members receive 
periodic performance evaluations and often commendations and decora-
tions.”79 In the case of SMA McKinney, who was selected as the highest-
ranking enlisted member of the Army and whose record was impeccable, 
such evidence obviously proved decisive for the jury.80 

Tragically, just as the Army was trying to demonstrate that it cared 
about sexual harassment, the McKinney spectacle and verdict may have 
given Army women yet another reason to suffer in silence. The verdict sug-
gested that, although one may be a highly respected and decorated Ser-
geant Major in the Army like SGM Hoster, one is “not expected to say 
‘knock it off’ to a supervisor who sexually harasses you. You are not ex-
pected to make any effort to stop the illegal behavior, even when it hurts 
the institution for which you work.”81 Quite the contrary, coming forward 
exposes one to personal attacks as “liars, cheats, and admitted frauds,” as 
SMA McKinney’s attorney labeled the accusers, and, in the case of SGM 
Hoster, a $1.5 million libel suit by SMA McKinney.82 

a. The Secretary of the Army’s Senior Review Panel on 
Sexual Harassment 

The Senior Review Panel to which McKinney had originally been ap-
pointed following the disclosures of abuse at Aberdeen issued its ªndings in 
a 638-page report in July 1997.83 The Panel “conducted an extensive pol-
icy review, collected data at 59 Army installations worldwide, and com-
pleted exhaustive analysis of the data collected.”84 After more than seven 
months, “22,952 soldiers [had been] surveyed, 7,401 soldiers and 1,007 ci-
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vilians [had participated] in focus group discussions, and 808 leaders 
[had been] interviewed.”85 It is a remarkable document. The Panel con-
fronted sexual harassment head on, deªned shortcomings in a forthcom-
ing manner, and recommended substantive changes.86 

Of the areas upon which the Panel focused, the EO system garnered 
the most unºattering treatment. In its assessment of the program, four main 
concerns emerged from the review. 

First, the Panel found that “[m]any commanders have not demon-
strated a commitment to the program.”87 Rather, they have “fail[ed] to 
accept the EO program as their personal responsibility [and have] dele-
gate[d] its operations to a subordinate. . . .”88 As evidence, the Panel noted 
that AR 600-20, Army Command Policy, authorized 547 enlisted EOA 
positions yet only 324, or 59%, were ªlled.89 Moreover, of the slots ªlled, 
the demographic make-up of EOAs did not parallel the demographic make-
up of the Army.90 In 1997, enlisted EOAs were currently 56% African 
American, as compared to the Army’s enlisted composition of 27% Afri-
can American.91 Women comprised 32% of enlisted EOAs, while 14% of 
the Army’s enlisted personnel were women at the time.92 The Panel found 
that this gave support to the “common perception . . . that the Army’s EO 
program is irrelevant—a peripheral program designed for and comprised 
of only minorities and women.”93 

Second, soldiers do not trust the EO reporting system.94 The Panel 
noted: 

In [a] survey administered by the Panel, soldiers were asked, if 
they had been sexually harassed how they chose to resolve the 
sexual harassment. Of the soldiers who indicated that they were 
sexually harassed in the last twelve months, 12% used the for-
mal complaint system, while 33% resolved their sexual harass-
ment complaint informally. The other 55% apparently chose ei-
ther to ignore the sexual harassment, or to handle it in a way that 
they did not consider “formal” or “informal”—handling incidents 
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of sexual harassment themselves or putting up with the sexual 
harassment rather than using the reporting system.95 

The reason most often given by soldiers for not reporting harassment or 
entering into sexual relations with harassers was fear of reprisals from the 
chain of command, other soldiers, or the harassers themselves.96 Indeed, 
the Panel found that soldiers’ working conditions regularly deteriorated 
as a result of a complaint being made.97 Third, the Panel found that “[c]ur-
rent Army EO training is often ineffective and does not adequately train 
soldiers.”98 AR 600-20 mandates EO training at least twice a year.99 Al-
though this training is generally taking place, the Panel faulted leaders 
for not attending.100 The Panel also expressed concern with the training 
methodologies employed.101 

Finally, the Panel found inadequate EO resourcing and a lack of un-
derstanding about the roles, missions, and functions of the EOA.102 Although 
EO is intended to be a commander’s program, many EOAs have limited 
access to the commander.103 Despite attending weekly command and staff 
meetings, few EOAs have a “speaking part.”104 

As the Panel was undertaken in response to Aberdeen, it also under-
took a review of sexual harassment during Individual Entry Training 
(“IET”).105 Panel members traveled to training installations throughout the 
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Army and conducted “written surveys and focus groups [of] trainees, drill 
sergeants, and instructors.”106 Although the Panel found that the majority 
of drill sergeants and instructors perform their duties honorably, there 
was still cause for concern.107 The Panel concluded that drill sergeants are 
inadequately trained to handle sexual harassment issues.108 As such, “[s]ol-
dierization in IET tolerates sexualized behaviors that are inconsistent with 
instilling respect as an Army core value.”109 As the Panel’s data indicates,110 
“trainees in AIT reported experiencing higher rates of sexual harassment 
and inappropriate behavior than trainees in either BCT or OSUT.”111 In 
fact, the rates of sexual harassment were found to be higher amongst fe-
male trainees in AIT than active duty female soldiers.112 

b. The Federal Advisory Committee Report on Gender 
Integrated Training 

Six months after the Senior Review Panel published its report and 
one year after the public disclosure of abuse at Aberdeen, the Federal Advi-
sory Committee chaired by former Sen. Kassebaum-Baker issued its re-
port.113 The Advisory Committee issued eight broad recommendations, 
including reforming recruiting policy,114 training of cadre,115 and reinvigo-
rating basic training116 (toughening basic training requirements).117 None-
theless, the report is unclear as to how any of these recommendations serve 
to combat sexual harassment. The Advisory Committee’s magnum opus 
was the recommendation that male and female recruits be segregated dur-
ing BCT.118 
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Secretary of Defense Cohen decided to reject this recommendation 
and to continue gender integration in training units and in barracks in the 
Army, Navy, and Air Force; although he did order that male and female 
recruits be rigidly separated in their living quarters.119 Conservative mem-
bers of Congress vowed to return to segregation through legislation, and 
one member of Congress said Secretary Cohen’s decision showed “a lack 
of intestinal fortitude.”120 In June 1998, the House voted to overturn the 
gender-integrated policy by a vote of 358-61, but the Senate sided with the 
Clinton Administration in rejecting the chief recommendation of the Ad-
visory Committee.121 

Unlike the Senior Review Panel, the Advisory Committee report adds 
little to the debate. In the words of one scholar, “[t]here seems to be a dis-
connect between the crisis and the response.”122 Indeed, it is unclear what 
many of the recommendations have to do with combating sexual harass-
ment.123 Moreover, even on its chief recommendation—resegregating 
BCT—the report misses the mark. As Chamallas argues: 

Aberdeen is an advanced—not a basic—training facility and the 
report made no recommendation to resegregate the sexes at this 
level of training. More to the point, the report did not explain 
how segregating the sexes into separate barracks during [BCT] 
would prevent male instructors from exploiting female recruits, 
particularly when there was no proposal that only women instruc-
tors train women recruits.124 

3. Allegations Among General Ofªcers 

Less than two years after the publication of the Advisory Committee’s 
Report, the Army was again wracked with a third high-proªle case of sexual 
misconduct. It involved allegations by Lieutenant General (“LTG”) Clau-
dia Kennedy, the ªrst woman to be promoted to three-star general in the 
Army, against another general ofªcer.125 Ironically, LTG Kennedy had been 
one of the seven Panel Members on the Secretary of the Army’s Senior 
Review Panel on Sexual Harassment.126 

According to LTG Kennedy, Major General (“MG”) Smith groped her 
(when he was a Brigadier General and she a Major General) and attempted 
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to forcibly kiss her in her ofªce in October 1996.127 LTG Kennedy initially 
decided not to come forward publicly with the incident. LTG Kennedy 
recalled: 

In my mind, reporting Smith’s actions now did not seem neces-
sary. I outranked him and I could control his future access to me 
now that I knew he could not be trusted . . . . I was [however] 
aware that I might be failing in my duty to protect more junior 
women by not reporting the incident.128 

Nonetheless, in September 1999 LTG Kennedy learned that MG Smith 
was being nominated as the Deputy Inspector General (“IG”), United States 
Army.129 The Deputy IG’s responsibilities include investigating allegations 
of sexual misconduct by general ofªcers and assessing the efªcacy of 
programs designed to eliminate sexual harassment.130 It was at this point that 
LTG Kennedy decided to come forward with the incident.131 LTG Ken-
nedy recalled in her memoirs: 

And, in view of all the disturbing revelations of sexual miscon-
duct I had seen while on the Review Panel, I knew the integrity of 
the Inspector General’s ofªce was especially important. If a per-
son like Smith held the number two position in that ofªce, the 
Army would be in trouble.132 

In September 1999 she reported the incident to the Inspector General 
of the Army, LTG Ackerman.133 At no point did she go public with her accu-
sations, but on March 30, 2000, the Washington Times broke the story.134 

On July 7, 2000, ªve weeks after LTG Kennedy retired, the “Army ofª-
cially announced that the Inspector General had ‘substantiated charges of 
sexual harassment made by Lt. Gen. Claudia Kennedy against Maj. Gen. 
Larry Smith.’”135 The statement continued that LTG Kennedy “‘did not 
report the incident to any Army ofªcial until Maj. Gen. Smith was identiªed 
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in 1999 to be the Deputy Inspector General of the Army,’ a position that 
involved overseeing investigations of sexual harassment.”136 MG Smith 
“received an administrative memorandum of reprimand from [the] Vice 
Chief of Staff of the Army[, e]ffectively end[ing] Smith’s career.”137 

E. The Armed Forces 2002 Sexual Harassment Survey 

Four years after LTG Kennedy retired from the Army, the Defense 
Manpower Center published the congressionally mandated138 Armed Forces 
2002 Sexual Harassment Survey.139 The Survey is designed to allow for 
comparisons to the 1995 Sexual Harassment Survey, and it provided the 
Army with its ªrst opportunity to assess the changes implemented in re-
sponse to Aberdeen. The introduction to the 2002 Survey explains: 

[The Defense Manpower Center] chose to ground its sexual har-
assment research on the body of work conducted by scientists at 
the University of Illinois-Urbana Champaign . . . . Their research 
has shown that many women experience sexual harassment in 
the workplace, [that] those who experience it suffer negative con-
sequences (e.g., health [and] psychological well-being), and that 
leaders/organizations are responsible for the occurrence of sex-
ual harassment and its consequences.140 

The sample size of the 2002 Survey consisted of 60,415 individuals 
and included “all active-duty members of the Army, Navy, Marine Corps, 
Air Force, and Coast Guard, below the rank of admiral or general, with at 
least 6 months of active-duty service.”141 Data collection took place from 
December 2001 through April 2002.142 The response rate was better than a 
third, with a total of 19,960 eligible service-members returning usable sur-
veys.143 
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As the survey indicated144 sexual harassment of females dropped for 
each of the services—evidence that the post-Aberdeen reforms were hav-
ing a positive impact.145 The largest drop occurred among Marine Corps 
women.146 While Army women reported a 23% decrease, the Army still had 
the highest percentage (29%) of women being harassed of the four ser-
vices.147 

The 2002 Survey had particularly good news for the Army in two ar-
eas. First, recent research on sexual harassment in the workplace had 
identiªed the importance of intolerance of harassment by an organization’s 
leaders as playing a signiªcant role in discouraging sexual harassment.148 
In both the 1995 and 2002 Surveys, Army women were asked to assess 
“whether leaders made honest and reasonable efforts to stop sexual har-
assment.”149 Army women provided feedback for three leadership levels: 
their immediate supervisors, their senior installation leaders, and Service 
leadership.150 Respondents reported that “[M]ore members indicated in 
2002, than in 1995, that their immediate supervisor (75% vs. 67%), their 
installation/ship leaders (75% vs. 65%), and their Service leaders (74% 
vs. 65%) were making honest and reasonable efforts to stop sexual harass-
ment.”151 Again, this change of heart by Army leaders is likely attribut-
able to the public spectacle of Aberdeen. 

Although these ªgures are encouraging in that Army women have 
faith that their leaders are doing the right thing, the data indicate that the 
Army continues to lag behind the other three services.152 The percentage 
of 2002 respondents who indicated that their leaders made “honest and 
reasonable efforts to stop sexual harassment at all three levels were 66%, 
62%, and 62%. The same ªgures for the Navy were 69%, 70%, and 68%; 
the ªgures for the Marine Corps were 67%, 69%, and 72%, and the ªgures 
for the Air Force were 73%, 70%, and 69%.153 

Second, more good news came in the numbers on training. Higher 
percentages of Army men and women received sexual harassment train-
ing in the twelve months prior to ªlling out the 2002 Survey than the 
other three services.154 While sexual harassment training is clearly impor-
tant, it is not dispositive of the problem. Were it dispositive, the service 
with the highest percent of its members trained should also have the low-
est percent of females sexually harassed. Yet the inverse is true: the Army 
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has the highest percentage of its members trained, yet more Army women 
continue to be sexually harassed than women in the other services. There 
are clearly other factors at play, particularly the way in which the Army 
deªnes and punishes sexual harassment. 

II. How the Army Deªnes Sexual Harassment 

The Army currently has two deªnitions of sexual harassment.155 Each 
applies to a distinct group of claimants and each deªnition has a correspond-
ing complaint process. Consequently, different complainants are entitled 
to different remedies. 

A. Deªnition One: DoD Directive 1350.2 

DoD Directive 1350.2, entitled Department of Defense Military Equal 
Opportunity (“MEO”) Program contains the ªrst deªnition.156 The MEO 
program’s primary policy is the “eliminati[on of] unlawful discrimination 
and sexual harassment within the Department.”157 The Directive states that 
“[u]nlawful discrimination . . . is contrary to good order and discipline and 
is counterproductive to combat readiness and mission accomplishment.”158 

AR 600-20, Army Command Policy, implements Directive 1350.2.159 
AR 600-20 prescribes “the policies and responsibilities of command, which 
include the well-being of the force, military discipline and conduct, [and] 
the Army Equal Opportunity Program.”160 AR 600-20 implements 1350.2’s 
deªnition of sexual harassment with a few minor provisions that do not 
affect the substance of the deªnition.161 
 

                                                                                                                              
155

 The process delineated in AR 600-20 is identical to the guidelines set forth in 10 
U.S.C § 1561 (2000). A third deªnition of sexual harassment is also set forth in 10 U.S.C. 
§ 1561. Although not identical to the 1350.2 deªnition, the deªnitions are so substantially 
similar that none of the substantive provisions are affected. See 10 U.S.C § 1561(e) (2000). 

156
 See generally U.S. Dep’t of Def., Directive 1350.2, The Defense Military Equal 

Opportunity Program (1995), available at http://www.dtic.mil/whs/directives/corres/pdf/ 
d13502wch1_081895/d13502p.pdf [hereinafter DoD Directive 1350.2]. 

157
 Id. at 2. 

158
 Id. at 3. 

159
 See AR 600-20, supra note 24, at ¶ 1-1.  

160
 Id. 

161
 The deªnition of sexual harassment codiªed by DoD Directive 1350.2 reads in full: 

A form of sex discrimination that involves unwelcome sexual advances, requests 
for sexual favors, and other verbal or physical conduct of a sexual nature [sic] 
when:  

 
Submission to such conduct is made either explicitly or implicitly a term or con-
dition of a person’s job, pay, or career, or  

 
Submission to or rejection of such conduct by a person is used as a basis for ca-
reer or employment decisions affecting that person, or  

 
Such conduct has the purpose or effect of unreasonably interfering with an indi-
vidual’s work performance or creates an intimidating, hostile, or offensive work-
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This deªnition is signiªcant for four reasons. First, the deªnition is 
very expansive, as the term “workplace . . . for military members may 
include conduct on or off duty, 24 hours a day.”162 Indeed, as AR 600-20 
admonishes soldiers, “[t]he standards of conduct for members of the Armed 
Forces regulate a member’s life 24 hours each day.”163 Thus, if a soldier is 
in the gym after work and is harassing other patrons there, the deªnition 
would cover that conduct. 

Second, the deªnition considers quid pro quo164 and hostile environ-
ment, the two legally recognized types of sexual harassment for purposes 
of Title VII litigation.165 
 

                                                                                                                              
ing environment. 

DoD Directive 1350.2, supra note 156, at 19.  
The deªnition goes on to explain: 

This deªnition emphasizes that workplace conduct, to be actionable as “abusive 
work environment” harassment, need not result in concrete psychological harm to 
the victim, but rather need only be so severe or pervasive that a reasonable person 
would perceive, and the victim does perceive, the work environment as hostile or 
offensive. (“Workplace” is an expansive term for Military members and may in-
clude conduct on or off duty, 24 hours a day.) Any person in a supervisory or 
command position who uses or condones any form of sexual behavior to control, 
inºuence, or affect the career, pay, or job of a Military member or civilian em-
ployee is engaging in sexual harassment. Similarly, any Military member or civil-
ian employee who makes deliberate or repeated unwelcome verbal comments, 
gestures, or physical contact of a sexual nature in the workplace is also engaging 
in sexual harassment. 

Id.  
162

 Id. at 20. 
163

 AR 600-20, supra note 24, at app. § C-9. 
164

 Id. at § 7.6 (explaining that quid pro quo is a Latin term meaning “this for that” and 
refers to conditions placed on a person’s career or terms of employment in return for sex-
ual favors). See also Williams v. Saxbe, 413 F. Supp. 654, 657 (D.D.C. 1976) (“Retaliatory 
actions of a male supervisor, taken because female employee declined his sexual advances, 
constitute[d] sex discrimination within the deªnitional parameters of Title VII of the Civil 
Rights Act of 1964.”). It should be noted, however, that since 1998, it appears as though 
the Court has come to reject the term quid pro quo. In Burlington Indus., Inc. v. Ellerth the 
Court explained, “The terms quid pro quo and hostile work environment are helpful, per-
haps, in making a rough demarcation between cases in which threats are carried out and 
those where they are not or are absent altogether, but beyond this are of limited utility.” 
524 U.S. 742, 756–57 (1998). It appears that quid pro quo has been replaced, at least in 
cases involving employer liability, with ”tangible employment action,” which means a 
signiªcant change in employment status and almost invariably involves harassment by a 
supervisor. See, e.g., Pennsylvania State Police v. Suders, 542 U.S. 129, 142–43 (2004) 
(explaining “[t]he United States Supreme Court delineates two categories of hostile work 
environment claims: (1) harassment that culminates in a tangible employment action, for 
which employers are strictly liable, and (2) harassment that takes place in the absence of a 
tangible employment action, to which employers may assert an afªrmative defense”). See 
also Ellerth, 524 U.S. at 744; Faragher v. Boca Raton, 524 U.S. 775 (1998). 

165
 AR 600-20, supra note 24, at § 7.6 (noting that “[a] hostile environment occurs 

when soldiers or civilians are subject to offensive, unwanted and unsolicited comments or 
behaviors of a sexual nature. If these behaviors unreasonably interfere with their perform-
ance, then the environment is classiªed as hostile.”). See also Meritor Savings Bank, FSB 
v. Vinson, 477 U.S. 57, 65 (1986) (“[S]exual misconduct constitutes prohibited ‘sexual 
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Third, the directive places an afªrmative obligation on “[a]ny person 
in a supervisory or command position.”166 Such individuals are expected to 
be familiar with the conditions in which their soldiers work. Thus, a com-
mander who was unaware, but should have known, that his or her motorpool 
was rife with sexual harassment could be held liable under this deªnition. 

Last, Directive 1350.2 is a sort of legal Frankenstein. Its language is 
derived from bits and pieces of civilian acts and case law. For example, 
para. E2.1.15 of the Directive is identical to part of the 1980 guidelines 
issued by the Equal Employment Opportunity Commission (EEOC), de-
claring harassment on the basis of sex a violation of § 703 of Title VII.167 
Similarly, the explanation immediately following § E2.1.15.3 is identical 
to language in the 1993 Supreme Court decision in Harris v. Forklift Sys-
tems, Inc.168 

Such derivation is inherently problematic, for when civilian terms 
are applied to the military, they lose their meaning because they have differ-
ent purposes, remedies, and penalties.169 For example, Directive 1350.2 fails 
to acknowledge that different remedies for sexual harassment are avail-
able to civilians and military members.170 As a result of the inapplicabil-
ity of Title VII to military personnel,171 as well as the Feres Doctrine,172 
monetary damages available to civilian claimants are unavailable to mili-
tary claimants. 

Moreover, Directive 1350.2 fails to acknowledge that the civil deªni-
tion of sexual harassment corresponds to different penalties. Civilian em-
ployers who harass their employees or allow harassment of subordinates 
to occur are subject to civil—rather than criminal—liabilities and penal-

 

                                                                                                                              
harassment,’ whether or not it is directly linked to the grant or denial of an economic quid 
pro quo, where ‘such conduct has the purpose or effect of unreasonably interfering with an 
individual’s work performance or creating an intimidating, hostile, or offensive working 
environment.’”). 

166
 AR 600-20, supra note 24, at § 7.4 

167
 See, e.g., U.S. Equal Employment Opportunity Comm., Sexual Harassment, 

http://www.eeoc.gov/types/sexual_harassment.html (last modiªed Mar. 29, 2006); 29 C.F.R. 
§ 1604.11 (2004). DoD Directive 1350.2, para. E2.1.15 is identical to § 1604.11(a) but 
does not track the language in § 1604.11(b)-(g). 

168
 510 U.S. 17, 22 (1993) (holding that “so long as the [work] environment would rea-

sonably be perceived . . . as hostile or abusive, there is no need for the environment also to 
be psychologically injurious”). 

169
 See, e.g., Michael F. Noone, Chimera or Jackalope? Department of Defense Efforts 

to Apply Civilian Sexual Harassment Criteria to the Military, 6 Duke J. Gender L. & 

Pol’y 151, 151 (1999) (arguing that “[c]riteria developed to proscribe sexually harassing 
behavior, as deªned by Title VII of the Civil Rights Act of 1964, are being used in the 
armed forces to which the Act does not apply”). 

170
 Id. at 168. 

171
 See Gonzalez v. Dep’t of the Army, 718 F.2d 926, 930 (9th Cir. 1983).  

172
 Feres v. United States, 340 U.S. 135, 146 (1950) (holding that the Government is 

not liable under the Federal Tort Claims Act to uniformed members of the Armed Services 
“where the injuries arise out of or are in the course of activity incident to service”); see 
also infra Part IV.B. 
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ties.173 On the other hand, Directive 1350.2 expressly holds that “unlaw-
ful discrimination . . . based on sex . . . is contrary to good order and dis-
cipline”174 and thereby criminal under the Uniform Code of Military Jus-
tice (“UCMJ”). 

By failing to take account of such differences, the promulgation of 
Directive 1350.2 may have satisªed Congress, the press, and feminist 
groups—what one author has referred to as the military’s “external con-
stituencies”175—but has in actuality done very little to serve its “internal 
constituency”—female military members.176 

This ªrst deªnition of sexual harassment employs the Equal Oppor-
tunity (“EO”) complaint system detailed in AR 600-20.177 Although the 
EO process involves military complaints, any person, including a sol-
dier’s family member, or other civilian, can ªle an EO complaint.178 

An EO complaint is a highly regulated process vesting enormous 
discretion in the Commander.179 The process begins with a complainant ªl-
ing a formal complaint with her unit chain of command within sixty days 
of the alleged incident.180 The EO complaint process acknowledges that a 
soldier may not feel comfortable ªling a complaint with her unit chain of 
command, either because the complainant views the chain of command 
as indifferent to sexual harassment or because the complaint is against a 
member of the chain of command.181 As such, alternative agencies exist.182 
Nonetheless, the processing of EO complaints through the chain of com-
mand is “strongly encouraged.”183 

Within fourteen calendar days of receiving the complaint, the com-
mander can choose either to conduct an investigation personally, or, as is 
often the case, appoint an investigating ofªcer (“IO”).184 The IO will meet 
with both the legal advisor and the unit’s EOA prior to the investigation.185 
The IO will also review his report with the EOA prior to submitting it to 
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 See, e.g., Noone, supra note 169, at 159. 
174

 DoD Directive 1350.2, supra note 156, at 3. 
175

 Noone, supra note 169, at 169. 
176

 Id. at 170. 
177

 AR 600-20, supra note 24, at app. § D-1.  
178

 This would be unlikely, however, as the AR 600-20 complaint process awards no 
monetary remedy. 

179
 See, e.g., Manual for Courts-Martial, pt. II, R.C.M. 306(a) (2005 ed.) (“Each 

commander has discretion to dispose of offenses by members of that command.”). 
180

 AR 600-20, supra note 24, at app. § D-1. 
181

 Id. 
182

 Id. (delineating eight other agencies); see also infra notes 414–417 and accompany-
ing text for a consideration of such agencies’ viability as an alternative to the chain of 
command. 

183
 AR 600-20, supra note 24, at app. § D-1. 

184
 Id. at app. § D-4. The process for choosing an IO is arbitrary. As the investigation 

may take several weeks and takes precedence over the ofªcer’s regular duties, a com-
mander is unlikely to appoint his most qualiªed ofªcer to such a position. Consequently, 
the determinative factor is often which ofªcer is the most expendable at a given time.  

185
 Id. at app. § D-6. 
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the appointing authority.186 Upon receipt of the report, the appointing au-
thority forwards it to “the servicing staff or command judge advocate for 
a determination of legal sufªciency.”187 The standard of proof to substantiate 
a claim of sexual harassment is a preponderance of the evidence.188 Once 
the SJA has completed the legal review, the appointing authority will de-
termine “whether further investigation is necessary or whether to approve 
all or part of the ªndings and recommendations.”189 

Three points should be underscored regarding the EO complaint sys-
tem. First, military commanders, rather than attorneys, determine what, if 
any, punishment to mete out. Under Rules for Courts-Martial 306(c), a 
commander may take any of the following actions to dispose of a suspected 
offense of sexual harassment: no action;190 administrative action;191 non-
judicial punishment;192 or trial by court-martial.193 The commander can either 
take the EOA’s194 or SJA’s195 advice or leave it.196 Indeed, as many command-
ers tend to view incidents of sexual harassment as indicative of a poor com-
mand climate and thus as reºecting poorly on their leadership, there is a 
strong incentive to dismiss the charges despite countervailing advice.197 
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 Id. 
187

 Id. at app. § D-7. 
188

 Id.  
189

 Id. 
190

 Manual for Courts-Martial, pt. II, R.C.M. 306(c)(1) (2005 ed.).  
191

 Id. R.C.M. 306(c)(2). Administrative actions “range from counseling to involuntary 
separation” and are “meant to be corrective and rehabilitative.” See Senior Review Re-

port, supra note 9, at 42.  
192

 Manual for Courts-Martial, pt. II, R.C.M. 306(c)(3) (2005 ed.) (“A com-
mander may consider the matter pursuant to Article 15, nonjudicial punishment.”). Article 
15 “permits commanders to impose various punishments, depending on the rank of the 
commander and the service member being punished without a trial by court-martial.” See 
Spak & Tomes, supra note 79, at 369 n.9. 

193
 Manual for Courts-Martial, pt II, R.C.M. 501 (2005 ed.). 

194
 EOAs are more “institutionally handicapped [than SJAs, because they are] . . . 

enlisted, giving them little clout in the hierarchy of ofªcers.” Francke, supra note 27, at 
175; see also Senior Review Report, supra note 9, at 52. When a commander acts con-
trary to an EOA’s recommendation, there is nothing the EOA can do without jeopardizing 
his or her career. As one Army platoon sergeant and EOA explained, “‘We are taught to be 
loyal to our boss . . . . If we go around him, it’s very dangerous. Even as an equal opportu-
nity staff advisor, I can’t think of a time I would not be loyal to my boss.’” Id. 

195
 An SJA’s only recourse to a commander who acts contrary to his recommendation 

“is to ask a superior commander to take away the subordinate’s authority to act and per-
suade the senior to order trial by court-martial, an act that hardly endears the lawyer to the 
subordinate commander, who may be sitting on [the SJA’s] next promotion board.” Spak & 
Tomes, supra note 79, at 341. 

196
 Id. 

197
 The Senior Review Panel refers to this as the “‘zero defects mentality’ . . . that is, 

one mistake and your career is ruined.” Senior Review Report, supra note 9, at 48. The 
Senior Review Panel found that many lower level leaders perceive that an EO complaint is 
an adverse reºection of their leadership and a “defect from which they can never recover.” 
Senior Review Report, supra note 9, at 48; see also Spak & Tomes, supra note 79, at 
341 (concluding that “in both authors’ experience as judge advocates, it was not uncom-
mon for a commander to not follow legal advice as to whether to try a particular offense by 
court-martial”). 
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Second, the individual chosen to investigate what can be a fairly com-
plex set of circumstances is not required to have any legal training. While 
the IO does meet with a legal advisor prior to beginning his investigation, 
this is a procedural rather than a substantive safeguard.198 

Last, although the complainant “has the right to appeal to the next 
higher commander in his or her chain of command, the complainant may 
not appeal [any] action taken against the perpetrator.”199 Consequently, as 
long as an offender is punished, regardless of how lenient that punishment 
may be, the victim is precluded from appealing. 

In sum, the EO complaint process is a highly ºawed system for fairly 
resolving incidents of sexual harassment. By truckling to commanders 
rather than unbiased legal professionals, it affects the converse of its stated 
policy—ensuring just treatment for soldiers. 

B. Deªnition Two: Title VII 

The second deªnition of sexual harassment the Army uses is only 
applicable to civilians employed by the Department of the Army (“DA”) 
and not to military personnel.200 This deªnition is identical to the Title VII 
deªnition.201 Unlike DoD Directive 1350.2, which tracked the language of 
§ 1604.11(a) and then combined it with the Harris holding, this deªnition 
combines § 1604.11(a) with § 1604.11(b), which includes the well-deve-
loped standard of the totality of the circumstances.202 

As this deªnition does not apply to green-suiters (soldiers), mone-
tary damages may be awarded.203 As a result of the Civil Rights Act of 
1991,204 Department of the Army employees who allege that they have been 
discriminated against can recover up to $300,000 in compensatory dam-
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 AR 600-20, supra note 24, at app. § D-6 (“The discussion should include the 
speciªc requirements of both regulations, advice on how investigations are conducted, and 
advice on how to question an interviewee who is suspected of committing a violation of 
the UCMJ.”). 

199
 Id. at app. § D-8. 

200
 See U.S. Army, Civilian Personnel Online, http://cpol.army.mil (last visited Nov. 

19, 2006) (“The U.S. Army has employed civilians since 1776 in support of men and 
women in uniform. The Department of Defense is America’s oldest, largest, busiest and 
most successful ‘company.’ Today, with over 250,000 civilian employees [compared with 
approximately 480,000 active-duty soldiers], the Army is the Department of Defense’s 
largest federal employer.”). 

201
 See 29 C.F.R. § 1604.11(a) (2002). 

202
 Id. at § 1604.11(b). 

203
 42 U.S.C. § 1981a (1991), amended by Civil Rights Act of 1991, Pub. L. No. 102-

66, § 1977(A)(b)(3)(D). 
204

 The Civil Rights Act of 1991 amended the Civil Rights Act of 1964 by reversing ªve 
Supreme Court decisions dating from 1989 that had been considered adverse to victims. In 
addition, The Civil Rights Act of 1991 provides for awards of punitive damages in cases of 
intentional discrimination and establishes a Glass Ceiling Commission to recommend ways 
to remove barriers to women and minorities seeking advancement. See U.S. Equal Employ-

ment Opportunity Commission, Civil Rights Act of 1991, http://www.eeoc.gov/policy/ 
cra91.html (last modiªed Jan. 15, 1997). 
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ages upon a showing of discrimination.205 Thus, a victim’s ability to re-
cover monetary damages depends not upon whether she is a DA employee, 
but whether she is a soldier. 

An example may prove illustrative. Captain (“CPT”) M. is a com-
pany commander in the Army. Private First Class (“PFC”) F. works for 
CPT M. in his orderly room, doing administrative duties. Mrs. C., a civil-
ian secretary, also works for CPT M. in his orderly room. CPT M. sexu-
ally harasses both females. The ªrst sexual harassment deªnition (Direc-
tive 1350.2) would apply to PFC F.; the second deªnition (Title VII) 
would apply to Mrs. C. Under the Title VII deªnition, Mrs. C. could sue the 
Army and CPT M. for up to $300,000. If PFC F. ªled suit against her 
own commander, Directive 1350.2 would, at best, punish him under the 
EO complaint system. Although PFC F. and Mrs. C. are members of the 
same team, varying standards and remedies apply. In such a scenario it is 
difªcult to contend that a true ‘Army of One’ exists. 

III. How the Army Punishes Sexual Harassment 

A. An Overview of the Military Justice System 

Upon joining the United States military, an individual “becomes sub-
ject to a completely new justice system.”206 The justiªcation for the main-
tenance of a separate legal system for military personnel has long been 
premised on the notion that the military is a “specialized community.”207 
Such a presumption is as old as the Constitution. In the Fifth Amendment, 
the framers of the Constitution distinguished cases arising in the military 
services from those arising in civilian life.208 The Fifth Amendment pro-
vides in part that “[n]o person shall be held to answer for a capital, or oth-
erwise infamous crime, unless on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or naval forces, or in the Militia, 
when in actual service in time of War or public danger.”209 

While the Supreme Court has acknowledged that the soldier is also a 
citizen,210 it has also recognized that “the military, as a ‘specialized com-
munity governed by a separate discipline,’ may regulate service members’ 
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 42 U.S.C. § 1981 (1991), amended by Civil Rights Act of 1991, Pub. L. No. 102-66, 
§ 1977(A)(b)(3)(D). 

206
 Rod Powers, Military Justice 101, http://usmilitary.about.com/od/justicelaw 

legislation/a/miljustice.htm (last visited Dec. 3, 2006). 
207

 Orloff v. Willoughby, 345 U.S. 83, 94 (1953) (“The military constitutes a special-
ized community governed by a separate discipline from that of the civilian. Orderly govern-
ment requires that the judiciary be as scrupulous not to interfere with legitimate Army matters 
as the Army must be scrupulous not to intervene in judicial matters.”). 

208
 See U.S. Const. amend. V.  

209
 Id. (emphasis added). 

210
 Earl Warren, The Bill of Rights and the Military, 37 N.Y.U. L. Rev. 181, 188 (1962) 

(“[O]ur citizens in uniform may not be stripped of basic rights simply because they have 
doffed their civilian clothes.”). 
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conduct in ways which would be constitutionally impermissible in civil-
ian society.”211 

Hand in hand with this presumption has been a judicial deference to 
military matters.212 Indeed, as Justice Jackson noted in Orloff v. Willoughby, 
“judges are not given the task of running the Army.”213 

Unlike its domestic counterpart, whose raison d’être is to dispense 
justice, the purpose of the military’s system of justice “is to promote jus-
tice, to assist in maintaining good order and discipline in the armed 
forces, to promote efªciency and effectiveness in the military establishment, 
and thereby to strengthen the national security of the United States.”214 
Military justice therefore consistently seeks to balance “two basic inter-
ests: war ªghting and the desire for an efªcient, but fair, system for main-
taining good order and discipline.”215 

As noted, a military commander has several methods available to en-
force good order and discipline within the unit. They range from mild 
administrative measures, such as formal or informal counseling, to non-
judicial punishment under Article 15 of the UCMJ, to Courts-Martial,216 
which can result in imprisonment or death. All of these procedures for 
disciplining military members are contained in the Uniform Code of Mili-
tary Justice (“UCMJ”), a federal law.217 In 1950, Congress passed the origi-
nal version of the UCMJ.218 It had been drafted a year earlier by “a special 
committee appointed by the Secretary of Defense in 1949, who aimed to 
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 Noone, supra note 169, at 152 (quoting Parker v. Levy, 417 U.S. 733, 743 (1974) 
(quoting Willoughby, 345 U.S. at 94)). 

212
 See, e.g., Chappell v. Wallace, 462 U.S. 296, 300 (1983) (“Civilian courts must, at 

the very least, hesitate long before entertaining a suit which asks the court to tamper with 
the established relationship between enlisted military personnel and their superior ofªcers; 
that relationship is at the heart of the necessarily unique structure of the Military Estab-
lishment.”). See also Rostker v. Goldberg, 453 U.S. 57, 64–65 (1981) (“The case arises in 
the context of Congress’ authority over national defense and military affairs, and perhaps 
in no other area has the Court accorded Congress greater deference.”). 

213
 345 U.S. at 93. 

214
 Manual for Courts-Martial, pt. I, Preamble (2005 ed.).  

215
 Powers, supra note 206.  

216
 There are three types of courts-martial: Summary, Special, and General. See gener-

ally Manual for Courts-Martial, pt. II, R.C.M. 501 (2005 ed.). A Summary Court-
Martial consists of one commissioned ofªcer and may try only enlisted personnel for non-
capital offenses. Military.com, Legal Matters: Courts-Martial, http://www.military.com/ 
beneªts/legal-matters/courts-martial (last visited Dec. 3, 2006). A Special Court-Martial 
consists of at least three members and a military judge, although an accused may be tried 
by military judge alone upon request. Id.; see also Manual for Courts-Martial, pt. II 
R.C.M. 501(a)(2) (2005 ed.). A General Court-Martial consists of at least ªve members 
and a military judge. Id. R.C.M. 501(a)(1). In both a Special and General Court-Martial, an 
accused may request a judge alone. Id. R.C.M. 501(a)(1)(B) and 501(a)(2)(C).  

217
 Its provisions are contained in Chapter 47 of 10 U.S.C.A. §§ 801–940 (West 2006). 

218
 Scott A. Liljegren, Winning the War Against Sexual Harassment Battle by Battle: 

Why the Military Justice Model Works—A Proposal for Federal and State Statutory Re-
form, 38 Washburn L.J. 175, 188 (1998). 



178 Harvard Journal of Law & Gender [Vol. 30 

create a common body of statutory law governing all members of the armed 
forces.”219 

The UCMJ both establishes military courts for trying service mem-
bers and provides military commanders with the procedures by which they 
discipline their members.220 The President implements the provisions of 
the UCMJ through the Manual for Courts-Martial (“MCM”), which is an 
executive order.221 The MCM “is the basic directive implementing the 
UCMJ” and “provides regulations which explain, amplify, and implement 
the UCMJ.”222 It also “provides elements of military offenses, the Military 
Rules of Evidence, Rules for Courts-Martial, and sentencing guidelines.”223 

B. UCMJ Charging Options for Sexual Harassment 

Although Congress has not expressly prohibited sexual harassment 
in the punitive articles of the UCMJ,224 the UCMJ provides a number of 
charging options to the commander seeking to dispose of veriªed allega-
tions of sexual harassment by court-martial. Unfortunately, each has an 
inherent limitation. The most commonly relied upon UCMJ article for 
punishing sexual harassment is Article 93: Cruelty and Maltreatment.225 Ar-
ticle 93 provides that “[a]ny person subject to this chapter who is guilty of 
cruelty toward, or oppression or maltreatment of, any person subject to 
his orders shall be punished as a court-martial may direct.”226 The De-
partment of the Army’s Military Judges’ Benchbook indicates that these 
terms refer “to unwarranted, harmful, abusive, rough, or other unjustiªable 
treatment which, under all the circumstances: (a) results in physical or men-
tal pain or suffering, and (b) is unwarranted, unjustiªed and unnecessary 
for any lawful purpose.”227 

Article 93 lists two elements for cruelty and maltreatment: “(1) That 
a certain person was subject to the order of the accused; and (2) That the 
accused was cruel toward, or oppressed, or maltreated that person.”228 Arti-
cle 93 speciªcally observes that “sexual harassment may constitute this 
offense.”229 The example of sexual harassment was added to the 1984 ver-
sion of the MCM, and, since that time, various military appellate courts 
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 See Exec. Order No. 12473, 32 C.F.R. pt. 151 (1999) (codiªed at 10 U.S.C.A. § 836 
(2002)). 

222
 Liljegren, supra note 218, at 189. 
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 Id. 
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 See generally Manual for Courts-Martial, pt. IV, arts. 78, 80–134 (2005 ed.). 
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 See Manual for Courts-Martial, pt. IV, ¶ 17 (2005 ed.). 

226
 Id. ¶ 17.a. 
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 U.S. Dep’t of Army, Pamphlet 27-9, Legal Services: Military Judges Bench-

book 273 (2002), available at http://www.apd.army.mil/pdfªles/p27_9.pdf. 
228

 Manual for Courts-Martial, pt. IV, ¶ 17.b (2005 ed.). 
229

 Id. ¶ 17.c.(2). 



2007] Proposals To Combat Sexual Harassment in the Army 179 

have signaled their approval of the use of Article 93 to prosecute veriªed 
allegations of sexual harassment.230 

The great limitation of Article 93 is the deªned “nature of the vic-
tim.” Article 93 prohibits an individual subject to the Code from maltreating, 
or being cruel or oppressive to, “[a]ny person subject to his orders.”231 The 
MCM explains that “[a]ny person subject to his orders” includes the fol-
lowing: 

[N]ot only those persons under the direct or immediate command 
of the accused but extends to all persons, subject to the code or 
not, who by reason of some duty are required to obey the lawful 
orders of the accused, regardless whether the accused is in the 
direct chain of command over the person.232 

As Colonel William Barto, former instructor at the Judge Advocate 
General’s School, U.S. Army explains, “[t]he phrase ‘any person subject 
to his orders’ can be interpreted in a variety of ways.”233 A comprehensive 
interpretation would hold that Article 93 would be violated “whenever 
the accused is superior in rank to the victim, regardless of the presence of 
a supervisory relationship between the two individuals.”234 As Barto ex-
plains: 

Judge Gierke of the United States Court of Appeals for the Armed 
Forces235 would appear to support this position when, writing for 
a highly divided court in United States v. Hullett,236 he recently 
asserted in dicta that “under appropriate circumstances, sexu-
ally-oriented comments by a senior noncommissioned ofªcer to 
a junior in rank or position might constitute . . . a violation of 
Article 93, UCMJ.”237 238 
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The UCMJ generally requires an individual to obey the lawful orders 
of those superior in either command (a supervisory position) or rank.239 
Consequently, it would seem logical that this comprehensive view would 
prevail in the case law. Nonetheless, a limited interpretation, arguing that 
Article 93 is violated only when a command relationship exists, also has 
currency. In United States v. Curry,240 the United States Navy-Marine Corps 
Court of Military Review convicted Yeoman241 First Class Curry for vio-
lating Article 93 by “oppress[ing]” female Petty Ofªcer Ries.242 Yeoman 
First Class Curry requested that Petty Ofªcer Ries (junior to Curry in rank 
but not under his supervision) give him “‘a head to toe body massage’ at a 
friend’s house.”243 The COMA reversed Curry’s conviction for violating Ar-
ticle 93.244 While the COMA acknowledged that Ries was junior in rank 
to Curry, she nonetheless “had no duty which required her to obey any or-
ders of appellant. He lacked authority over her, and he did not try to or-
der her to do anything.”245 

Whether a court applies a comprehensive or limited interpretation of 
Article 93, the fact remains that the phrase “subject to his orders” signiª-
cantly limits reliance on Article 93 to prosecute incidents of sexual har-
assment because incidents of sexual harassment are not limited to situa-
tions in which the victim is junior in rank or supervised by the harasser. 
For example, when LTG Claudia Kennedy was sexually harassed by MG 
Smith, she was neither junior in rank (she outranked him, she being a Major 
General and he a Brigadier General) nor under his supervision.246 Conse-
quently, although the Inspector General of the Army substantiated the 
charges, MG Smith, a two-star general, could not have been punished under 
Article 93 because his victim, a three-star general, was “not subject to his 
orders.” 

As a result of this limitation, when the government believes an inci-
dent of sexual harassment is serious enough to warrant trial by court-martial 
but cannot apply Article 93, it must look to alternative articles. One pos-
sibility, for instance, is punishing an incident of sexual harassment under 
Article 134, indecent language.247 As one observer explains, “Article 134 
is the catch-all of this nation’s military justice system, a compendium of 
55 offenses that the armed forces say are ‘prejudicial to good order and 
discipline’ or likely to ‘bring discredit’ on the service.”248 Indecent language 
is just one of these offenses. 
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The MCM deªnes indecent language as “that which is grossly offen-
sive to modesty, decency, or propriety, or shocks the moral sense, because of 
its vulgar, ªlthy, or disgusting nature, or its tendency to incite lustful 
thought. Language is indecent if it tends reasonably to corrupt morals or 
incite libidinous thoughts.”249 The MCM lists three elements250 to the of-
fense of indecent language: 

That the accused orally or in writing communicated to another 
person certain language; 

 
That such language was indecent; 

 
That, under the circumstances, the conduct of the accused was 
to the prejudice of good order and discipline in the armed forces 
or was of a nature to bring discredit upon the armed forces.251 

Unfortunately, indecent language is fraught with its own limitations. As 
the following two cases indicate, courts are often reluctant to apply a vio-
lation of Article 134 to situations that may be commonly perceived as 
sexual harassment.252 

In United States v. Hullett,253 the COMA considered the appeal of 
Sergeant First Class (“SFC”) Hullett, who had been convicted of “com-
municating indecent language . . . in violation of Article 134.”254 The lan-
guage at issue was a comment made by Hullett to Specialist B to the ef-
fect that if she (“Specialist B”) “gave him a chance, he’d make [her] eyes 
roll in the back of [her] head and [her] toes curl under.” 255 Hullett made 
the comment “a couple of times.”256 Asked if she thought SFC Hullett was 
serious, Specialist B testiªed that “he was kidding a lot of the time . . . 
but every once in a while it would sound like he meant it.”257 

In reversing Hullett’s conviction, the court focused on the second and 
third elements of the offense. As to whether the language was indecent, 
the court concluded that “[w]hile appellant’s comments may have been in 
poor taste . . . ‘[a] certain amount of banter and even profanity in a mili-
tary ofªce is normally acceptable, and even when done in ‘poor taste,’ will 
only rarely rise to the level of criminal misconduct.’”258 
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As to whether the remarks were “prejudicial to good order and disci-
pline”259 or were likely to “bring discredit”260 to the Army, the court con-
cluded that “sexual banter and bragging were common among both male 
and female soldiers in the . . . section”261 and “[s]ince the language in ques-
tion was privately communicated on a military installation,”262 there could 
be no discredit to the Army or prejudicial effects on good order and dis-
cipline.263 

In a strongly worded dissent, Justice Sullivan remarked, “[i]n today’s 
Army, no junior soldier should have to put up with such remarks and appel-
lant should not be excused from the consequences of his remark because, 
as the lead opinion puts it, ‘[t]he remark in question was a common joke.’ 
I would afªrm.”264 

United States v. Peszynski is another example of courts’ reluctance to 
apply a violation of Article 134.265 In Peszynski, the United States Navy-
Marine Corps Court of Military Review reversed the defendant’s convic-
tion on three speciªcations alleging sexual harassment in violation of Article 
134.266 

Technician Second Class Peszynski was stationed at an aviation squad-
ron at Naval Air Station, Barber’s Point, Hawaii.267 In order to earn extra 
cash, he worked part-time as a shift manager at the Pizza Hut, a concession 
restaurant aboard the air station.268 As the court explains: 

From nearly the ªrst day on the job . . . [three] women269 became 
the object of a nearly constant stream of sexually suggestive com-
ments and other forms of sexually suggestive behavior from [Pes-
zynski]. He would make frequent references to their breasts and 
buttocks, ask them out socially (although . . . [he] and two of the 
victims were married), stare leeringly at their bodies, make up 
passages of a sexual nature from novels one victim was reading, 
and touch or stroke them in a manner reasonably perceived by 
them to be sexually suggestive.270 

In reversing Peszynski’s three convictions under Article 134, the court 
explained: 
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Comments and gestures described only as “repeated,” “unwel-
come,” and “of a sexual nature” simply do not, by themselves, 
provide a deªnitive standard of behavior subject to punitive sanc-
tion. These descriptive terms are not inherently criminal or even 
necessarily pejorative in nature; they are basically neutral. As 
such, they do not serve as an adequate standard by which to de-
termine criminal behavior.271 

In addition to Articles 93 and 134, other MCM-chargeable offenses 
for sexual harassment may include: adultery,272 extortion,273 fraternization,274 
and indecent acts with others.275 If the harassment involves physical con-
tact, it may constitute assault,276 indecent assault,277 assault with the intent 
to commit rape or sodomy,278 rape,279 or sodomy.280 

Although the UCMJ offers some possibilities for prosecuting sexual 
harassment, until Congress chooses to expressly prohibit sexual harass-
ment in the punitive articles of the UCMJ, many prosecutions will fail for 
lack of an appropriate provision, “leaving military prosecutors to leap 
Herculean legal hurdles.”281 

IV. Four Proposals To Combat Sexual Harassment in 

Today’s Army 

This Article now examines four proposals, which, if implemented, 
would serve to signiªcantly minimize incidents of sexual harassment in 
the Army. The ªrst proposal considers how to more effectively punish those 
convicted of sexual harassment. The second and third proposals seek to 
create a true “Army of One” by ensuring that female soldiers have the 
same rights as their civilian counterparts after they have been harassed. 
The fourth proposal is concerned with preventing sexual harassment from 
occurring. 

A. Revision of the Uniform Code of Military Justice 

It is superbly ironic that the military, which constantly preaches the 
importance of modernization in order to deal with new threats, has been 
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unwilling to do just that with its bedrock of military law. Yet, to date, Con-
gress has refused to expressly prohibit sexual harassment in the punitive 
articles of the UCMJ. It is time for Congress to act. 

Although the DoD has expansively deªned sexual harassment in DoD 
Directive 1350.2, “convening authorities must [still] choose between a num-
ber of potential charges.”282 Moreover, as two retired Army JAG Corps 
ofªcers have noted, “[c]hoosing among all . . . [the] potential offenses is 
not easy and often results in so-called ‘stacking’ the charges—charging 
the accused with all that may apply and letting the court members sort it 
out.”283 This is arguably what occurred in the McKinney trial.284 Among Mc-
Kinney’s nineteen counts, he was charged with criminal assault and battery 
for placing his hand on a woman’s arm and trying to pull her toward him. 
He also faced a possible prison term for asking a woman to meet him at 
his hotel for drinks.285 As one thoughtful editorial noted, “small wonder the 
jury had trouble ªnding him guilty ‘beyond a reasonable doubt.’”286 

Including sexual harassment in the punitive articles of the UCMJ would 
in no way diminish a commander’s discretion in punishing an incident of 
sexual harassment. Under the Rules for Courts-Martial, a commander would 
retain his right to dispose of an offense by taking no action or administra-
tive action, or by enforcing a non-judicial punishment.287 In particularly 
egregious instances, a soldier would be charged under the punitive article 
of sexual harassment, and the offense would be disposed of through trial 
by court-martial.288 

Without delay, Congress should expressly prohibit sexual harassment in 
the punitive articles of the UCMJ by adopting the following Article: 

113 Article 135—(Sexual Harassment)289 
a. Text. 
Any person subject to this chapter who is guilty of sexual harass-

ment shall be punished as a court-martial may direct. 
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b. Elements. 
Sexual harassment is a form of sex discrimination that involves un-

welcome sexual advances, requests for sexual favors, or other verbal or 
physical conduct of a sexual nature when: (1) Submission to such conduct is 
made either explicitly or implicitly a condition of a person’s job, pay, or 
career; or (2) Submission to or rejection of such conduct by a person is 
used as a basis for career or employment decisions affecting that person; 
or (3) Such conduct has the purpose or effect of unreasonably interfering 
with an individual’s work performance or creates an intimidating, hos-
tile, or offensive working environment.290 

c. Explanation 
(1) Nature of victim. A victim need not be junior in either rank or 

command to the accused as sexual harassment can occur when the victim 
is superior to the accused in either rank or command.291 The victim and 
the accused may be of the same sex.292 The victim may or may not be a civil-
ian. 

(2) The Nature of the Act. The deªnition of sexual harassment con-
siders the two currently recognized types of sexual harassment: quid pro 
quo and hostile environment. 

d. Lesser included offense. Article 80 (attempt). 
e. Maximum punishment. Dishonorable discharge, forfeiture of all 

pay and allowances, and conªnement for 1 year.293 
f. Sample speciªcation. 
In that __________ (personal jurisdiction data), did (at/on board/loca-

tion) on or about __________ 20__________, sexually harass __________ 
by creating an intimidating work environment. 294 

B. Overturning the Feres Doctrine 

If a female DoD employee were sexually harassed by a soldier, she 
would likely seek to hold the Government vicariously liable and assert 
her claim under the provisions of the Federal Tort Claims Act (“FTCA”).295 
Unlike her civilian counterpart, a female soldier sexually harassed by an-
other soldier would ªnd her claim barred by the much-criticized296 Feres 
doctrine. 
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The Feres doctrine precludes tort claims by military members in-
jured by a federal tortfeasor when the injury is “incident to service.”297 If 
the Army is to create a true “Army of One,” Feres must be overruled and 
female soldiers who have been the victims of sexual harassment must be 
given the same rights for redress as their civilian counterparts. 

In 1946, the “passage of the [FTCA] resulted in a broad waiver of 
the Federal Government’s sovereign immunity.”298 The FTCA allowed an 
employee of the federal government to sue the United States in tort as 
though it were a private person.299 In passing the FTCA, “Congress chose 
to place all Americans on an equal footing in litigating the civil liability 
of the federal government for claims of tort injuries.”300 

The FTCA contained several exceptions for Uncle Sam,301 however, 
including § 2680(j), by which the government withheld consent to be sued 
for “[a]ny claim arising out of the combatant activities of the military or 
naval forces, or the Coast Guard, during time of war.”302 

In 1949, the Supreme Court had its ªrst encounter with an FTCA 
suit brought by a member of the armed forces. In Brooks v. United States, 
the Court considered whether military members could recover under the 
FTCA for injuries unrelated to their service.303 In Brooks a car in which 
two soldiers were riding was struck by an Army truck.304 One soldier was 
killed and the other seriously injured.305 The government moved to dismiss 
on the ground that the plaintiffs were barred from recovery under the FTCA 
because they were in the armed forces at the time of the accident.306 

The district court denied the motion and entered judgments in favor 
of the deceased soldier’s estate and the injured soldier.307 The court of 
appeals reversed.308 On certiorari, the Supreme Court agreed with the dis-
trict court that the servicemen were entitled to damages and that the 
FTCA did not exclude claims of servicemen.309 In dicta, however, Justice 
Murphy cautioned that, had Brooks sought recovery for injuries suffered 
“incident to [his] service, a wholly different case would be presented.”310 
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That “wholly different case” presented itself to the Court the very 
next year in Feres v. United States.311 In Feres, the Court combined three 
servicemen’s lawsuits against the government.312 In each suit, the injury 
for which compensation was sought under the FTCA occurred while the 
serviceman was on active duty, and the negligence alleged was on the 
part of other members of the Armed Forces.313 

In Feres’s suit,314 the decedent perished by ªre in his Army barracks, 
and his executrix sued the Government.315 In Jefferson’s suit,316 the plain-
tiff was required to undergo abdominal surgery while in the Army.317 Af-
ter the Army had discharged plaintiff, during a separate surgery eight 
months later, “a towel thirty inches long by eighteen inches wide, marked 
‘Medical Department U.S. Army,’ was discovered and removed from his 
stomach.”318 The complaint alleged negligence on the part of the Army sur-
geon.319 In Griggs’s suit,320 an active-duty ofªcer died while undergoing 
surgery, and his wife sued the Government.321 

In each action, the Court denied relief, holding that servicemen could 
not recover under the FTCA for injuries that “arise out of or are in the 
course of activity incident to service.”322 The Court gave three reasons for 
its holding. First, the Court concluded that government liability in a case 
like Feres was not analogous to any liability of a private individual and, 
thus, not permitted by the FTCA.323 Second, Congress could not have in-
tended that local tort law govern the “distinctively federal” relationship 
between the government and its military forces.324 Third, soldiers already 
received generous325 veterans’ beneªts, and Congress could not have in-
tended for them to “double dip” by receiving double compensation for their 
injuries.326 

Four years after Feres, the Court developed a fourth rationale based 
on military discipline. In United States v. Brown, the Court explained that 
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lawsuits have a negative impact on military discipline and would involve 
the civilian courts in second-guessing military decision making.327 

Today, the justiªcation for the Feres doctrine rests on the rather 
shaky military discipline rationale. By 1955 the Court had rejected the 
ªrst rationale328 and noted in United States v. Shearer329 that the other two 
were “no longer controlling.”330 Consequently, “when courts try to ªgure 
out whether a claimant should be barred because he/she was acting inci-
dent to service, they focus on the effect of the lawsuit on the military dis-
cipline structure.”331 First however, a determination must be made as to 
whether an accident is “incident to service.” This is no easy task. As the 
Supreme Court has cautioned, “The Feres doctrine cannot be reduced to a 
few bright-line rules; each case must be examined in light of the statute 
as it has been construed in Feres and subsequent cases.”332 Courts gener-
ally consider four factors in determining whether an accident occurred 
incident to service: 

(1) the place where the negligent act occurred; (2) the duty status 
of the plaintiff when the negligent act occurred; (3) the beneªts 
accruing to the plaintiff because of his status as a service mem-
ber; and (4) the nature of the plaintiff’s activities at the time the 
negligent act occurred.333 

None of these factors is dispositive, however, and courts tend to focus on 
“the totality of the circumstances.”334 As Kelly Dill notes, “[m]any courts 
are reluctant to impose the Feres doctrine”335 and have “successfully side-
stepped the Feres bar by distinguishing minor facts and deciding events 
do not qualify as incident to service.”336 In one recent case, for example, a 
woman’s sailor-husband, two children, and two step-children all died from 
carbon monoxide poisoning resulting from the hazardous condition of old 
gas appliances in their Navy barracks.337 The sailor’s wife was allowed to 
recover because the injury occurred on a Sunday while her husband was off-
duty for the weekend.338 Had the accident occurred just twenty-four hours 
later, the Feres doctrine would have barred the widow from any recovery.339 
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In another case, a child was born with severe birth defects to an ac-
tive-duty Air Force woman.340 The child’s parents, Mr. and Mrs. Smith, 
brought a medical malpractice suit against their doctor (who was in pri-
vate practice) on behalf of themselves and their son.341 They claimed that 
the doctor had failed to ensure that Mrs. Smith had received “particular 
prenatal tests.”342 The Smiths were therefore deprived of the opportunity to 
make an informed decision as to whether to terminate the pregnancy.343 The 
doctor impleaded the government, claiming that it “negligently failed to 
complete and report [results of the prenatal] test.”344 The government moved 
for summary judgment, claiming that the Feres doctrine barred the parents’ 
and the child’s claims.345 

The court granted summary judgment in part, holding that the par-
ents’ claim for wrongful birth was barred by the Feres doctrine because 
the mother was an active duty service member and her prenatal care (or 
lack thereof) was paid for by the government.346 Nonetheless, the court 
also held that the child’s claim for wrongful life was not barred by the 
Feres doctrine.347 The court concluded: “It is not likely that a suit alleging 
military negligence inºicted on a civilian child will impair the discipline 
necessary for effective service. This suit will not require the court to sec-
ond-guess a decision of the military . . . .”348 

The previous two cases demonstrate the extent to which some courts 
will go to manipulate the “incident to service” factors so as not to apply 
Feres. Nonetheless, in the majority of cases, there is a tight enough ªt be-
tween the facts of the case and the military discipline rationale so that courts 
have no choice but to apply the doctrine.349 Costo v. United States350 is one 
such case. In Costo, the Court of Appeals for the Ninth Circuit only “re-
luctantly”351 and “without relish”352 applied the doctrine, saying that they 
did so out of deference to precedent.353 In Costo, two sailors drowned on 
a white-water rafting trip provided by the Navy’s Morale, Welfare, and 
Recreation (“MWR”) program.354 Costo’s parents brought suit against the 
United States alleging that MWR “‘breached its duty to the plaintiffs’ by 
failing to obtain a rafting permit, failing to hire trained guides, failing to 
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scout the river, failing to properly equip the raft, and failing to rescue the 
rafters.”355 

The court applied the facts to the four “incident to service” factors 
and concluded that although the soldiers were on “liberty,” the injury 
occurred while both were active duty, and the activity was provided as a 
beneªt to the sailors’ military service.356 The court concluded that the activ-
ity was “incident to service” because the boat rental was governed by mili-
tary regulations, the program was regulated by the military, and the MWR 
program was under the command of the base’s commanding ofªcer.357 As 
such, the Feres doctrine barred plaintiffs’ claims.358 

Feres has created arbitrary, inequitable, and inconsistent case law. As 
Justice Ferguson wrote in his vigorous dissent in Costo: 

Less than half of the persons on the rafting trip that claimed the 
lives of Costo and Graham were identiªed as members of the 
armed services. The holding today would have allowed any of the 
civilians injured or killed on the trip to sue, but barred such re-
course to the military personnel, despite the fact that the two 
suits would have implicated virtually identical policy concerns 
regarding the law of the situs and military decision-making. On 
the other hand, had Costo and Graham participated in a similar 
rafting trip run entirely by civilians, they may have been able to 
sue, yet still collect veteran’s beneªts. I cannot ªnd a rational basis 
for the court to engage in such line-drawing on the basis of an 
incident to service test.359 

Three main arguments can be delineated against the Feres doctrine. 
First, Feres is unconstitutional on equal protection and separation of power 
grounds.360 As Justice Ferguson wrote in his Costo dissent, “The doctrine 
effectively declares that the members of the United States military are 
not equal citizens, as their rights against their government are less than 
the rights of their fellow Americans. This judicially created classiªcation 
runs afoul of the Equal Protection clause of the 14th and 5th Amend-
ments.”361 

Justice Ferguson also argued that “[judges] should never overrule the 
plain language of Congress unless there is a constitutional violation.”362 
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To do so “runs against our basic separation of powers principles”363 by en-
gaging in judicial re-writing of an unambiguous and constitutional stat-
ute.364 

Feres also raises serious due process concerns.365 As one author re-
cently wrote: 

The rulings in Feres [et al.] should be overturned as unconstitu-
tional, in that they collectively support a prohibition of members 
of the armed forces from bringing a civil claim against anyone 
for sexual harassment while on active duty. With nowhere to as-
sign the blame for these victims’ injuries, I am simply unable to 
locate the due process afforded these citizens.366 

The second argument against maintaining the troubled doctrine is 
that the military discipline rationale on which it rests today cannot logi-
cally be sustained.367 On the most basic level, “if servicemembers believe 
that the military treats its personnel fairly, they may be more likely to 
accept and meet the demands of their jobs.”368 

Nor does the legislative history support the rationale. In a powerful 
dissent in United States v. Johnson,369 which barred a military widow from 
suing a civilian tortfeasor responsible for her husband’s death, Justice Scalia 
questioned why, if Feres lawsuits were so clearly detrimental to military 
discipline, Congress did not include them as one of the many exceptions 
to the FTCA.370 “Perhaps,” he concluded, “Congress recognized that the 
likely effect of Feres suits upon military discipline is not as clear as we 
have assumed.”371 Equally inexplicable to Justice Scalia and the dissent-
ers is why, if Feres lawsuits are so clearly detrimental to military disci-
pline, the Court in Feres did not recognize the military discipline ration-
ale as one of its original justiªcations.372 

In a compelling argument, Justice Scalia turns the whole military disci-
pline rationale on its head by positing that “Congress [may have] thought 
that barring recovery by servicemen might adversely affect military dis-
cipline.”373 “After all, the morale of Lieutenant Commander Johnson’s com-
rades-in-arms will not likely be boosted by news that his widow and chil-
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dren will receive only a fraction of the amount they might have recovered 
had he been piloting a commercial helicopter at the time of his death.”374 

Finally, perhaps the most compelling argument against Feres is the 
unfairness and irrationality the decision has engendered. As Justice Scalia 
concluded his dissent in Johnson: 

Had Lieutenant Commander Johnson been piloting a commer-
cial helicopter when he crashed into the side of a mountain, his 
widow and children could have sued and recovered for their loss. 
But because Johnson devoted his life to serving in his country’s 
Armed Forces, the Court today limits his family to a fraction of the 
recovery they might otherwise have received. If our imposition 
of that sacriªce bore the legitimacy of having been prescribed 
by the people’s elected representatives, it would (insofar as we 
are permitted to inquire into such things) be just. But it has not 
been, and it is not.375 

It is time for the Court or Congress to overrule the Feres doctrine. 

C. Amendment of Title VII To Apply to Military Members 

The Civil Rights Act of 1964 is arguably the “most important civil 
rights legislation ever enacted.”376 The Act “contains [eleven] titles bar-
ring discrimination in voting rights, public accommodations, education, 
employment, and use of federal funds.”377 In Heart of Atlanta Motel, Inc. 
v. United States378 and Katzenbach v. McClung,379 “the Supreme Court up-
held the constitutionality of the Act under [both] the commerce clause 
and the fourteenth amendment.”380 

Title VII381 of the Act addresses employment discrimination and 
states that it is unlawful for an employer “to fail or refuse to hire or to dis-
charge any individual, or otherwise to discriminate against any individual 
with respect to his compensation, terms, conditions, or privileges of em-
ployment, because of such individual’s race, color, religion, sex, or na-
tional origin . . . .”382 Title VII addresses both disparate treatment of pro-
tected groups and the disparate impact of certain policies on such groups. 
To make a disparate treatment claim, an employee must allege intentional 
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acts of discrimination on the part of an employer.383 Disparate impact re-
fers to facially neutral policies that disproportionately burden a protected 
group.384 

Title VII came to include discrimination based on sex through an 
unlikely advocate. Seeking to kill Title VII, Representative Howard W. 
Smith (D-Va.) believed that by including a ban on sexual discrimination, 
Title VII would be doomed.385 Twenty-two years after Representative 
Smith’s failed efforts, the Supreme Court held that sexual harassment consti-
tuted sex discrimination in violation of Title VII in Meritor Savings Bank 
v. Vinson.386 

Congress has amended Title VII three times. The Equal Employment 
Opportunity Act of 1972387 expanded its coverage and increased the EEOC’s 
enforcement power.388 Six years later the Pregnancy Discrimination Act 
of 1978389 expanded the deªnition of sex discrimination to include discrimi-
nation on the basis of “pregnancy, childbirth, or related medical conditions 
. . . .”390 Finally, in 1991, Congress made sexual harassment “a much 
more serious offense in terms of employer liability.”391 Prior to the Civil 
Rights Act of 1991,392 “Title VII only allowed a victim injunctive relief, 
reinstatement, or recovery of such restitution as lost wages or back pay 
. . . . For the ªrst time, these amendments allowed victims of intentional 
sexual harassment to sue for compensatory and punitive damages result-
ing from their injuries.”393 The total amount of damages for combined com-
pensatory and punitive damages is based on a sliding scale tied to the 
size of the defendant employer.394 

Title VII applies to all private employers with ªfteen or more employ-
ees.395 It also applies to federal, state, and local government employers.396 
The statute does not apply to members of the military but applies to em-
ployees or personnel in “military departments.”397 Courts have concluded 
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that the term “military departments” can be understood to include only civil-
ian employees of the Army, Navy, and Air Force and not enlisted person-
nel.398 The reasoning is that, had Congress intended for Title VII to apply 
to servicemembers, it would have used the term “armed forces,” which 
appears in Title X.399 This is the logic the Tenth Circuit employed in Corey v. 
United States.400 In Corey, the plaintiff was an enlisted female in the Air 
Force.401 For three years, a colonel repeatedly subjected her to a continu-
ous pattern of sexual harassment and sexual assault.402 The plaintiff re-
ported several of the incidents to her lieutenant commander, but he took 
no action.403 Rather, he “attempted to cover up the incident and made 
threats to potential witnesses to prevent them from assisting in the inves-
tigation [against the perpetrator].”404 Plaintiff then ªled a civil action, claim-
ing sexual harassment and intentional inºiction of emotional distress (IIED) 
and seeking compensatory and punitive damages.405 

The district court dismissed the plaintiff’s sexual harassment claim, 
holding that “Title VII was inapplicable to uniformed military personnel.”406 
The court also dismissed her IIED claim as non-justiciable under Feres.407 
In afªrming dismissal of the plaintiff’s Title VII claim, the Tenth Circuit 
noted: 

The deªnitions of “military departments” and “armed forces” 
contained in the United States Code . . . compel the view “that 
the term ‘military departments’ in section 717(a) of Title VII . . . 
can be fairly understood to include only civilian employees of 
the Army, Navy, and Air Force and not both civilian employees 
and enlisted personnel.”408 

The primary justiªcation for this limitation again rests on the ques-
tionable military discipline rationale. The same arguments used to debunk 
the military discipline rationale’s justiªcation for the Feres doctrine can 
be applied here. It is disingenuous to distinguish between the protected 
rights of Army civilians and Army soldiers. Each is a member of the same 
team. If the Army is committed to creating a true “Army of One,” or an 
“Army Strong,” all of its members must be afforded the same rights. Con-
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gress should therefore amend § 717(a) of Title VII so that it applies to all 
military members and not just civilian personnel. 

D. Removing Sexual Harassment Claims from the 
Commander’s Discretion 

While the previous three proposals are certainly important, they all 
address sexual harassment ex post facto. Although one could argue that 
all three have a modiªed deterrent effect, they are primarily concerned 
with addressing sexual harassment after it has occurred. 

This ªnal proposal aims to prevent sexual harassment from occurring in 
the ªrst place. It rests on a simple theory: soldiers do not trust the current 
system. As Retired Lieutenant Colonel Karen Johnson, vice president of 
the National Organization for Women, explained to the American News Ser-
vice in 1999: 

More than half of women in the military don’t trust their com-
mander to act responsibly if they report sexual harassment. That 
is the reality. I talk to women every month who are in the mili-
tary and have tried to go through the chain of command to re-
port sexual harassment. They get penalized.409 

As discussed above, the EO complaint system implemented in AR 
600-20 vests enormous discretion in the commander.410 Although the com-
mander has a vested interest in the case’s denouement, as a guilty ªnding 
will reºect poorly on his or her leadership ability, it is he or she who re-
ceives the initial complaint, and it is he or she who determines what, if 
any, disciplinary action to take. This has an impact on both the accused 
and accuser in a sexual harassment case. The accused is emboldened. He 
understands if an investigation is undertaken, his commander will likely 
be labeled a poor leader and may therefore be unwilling to respond to the 
allegation. Thus, there is no deterrent. In fact, there is the opposite. The 
accuser is further victimized. She does not trust the system and is often 
forced to suffer in silence. 

The foregoing is not meant to suggest that all commanders suffer from 
what the Senior Review Panel refers to as the “zero defects mentality.”411 
Indeed, there are many commanders who profoundly care about their sol-
diers and consistently do the right thing. The point, however, is that the 
system is designed so that doing the right thing is often detrimental to 
one’s career. For that reason, the system is fundamentally ºawed and re-
quires a major overhaul. 
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The Army has long acknowledged this problem. The Senior Review 
Panel warned of a “lack of trust in the EO Complaint system”412 and that 
“lower level leaders often perceive that an EO complaint is an adverse 
reºection on their leadership.”413 Even AR 600-20, the regulation that im-
plements DoD Directive 1350.2 and delineates the EO process, tacitly rec-
ognizes the problem by stating: “Should the complainant feel uncomfortable 
in ªling a complaint with his/her unit chain of command, or should the 
complaint be against a member of that chain of command, a number of 
alternative agencies exist through which the issues may be identiªed for 
resolution.”414 Thus, though the Army acknowledges that the degree of dis-
cretion placed in the commander’s hands in matters of sexual harassment 
may result in a lack of trust in the entire system, it placates itself with the 
Panglossian view that the existence of “alternative agencies” obviates this 
severe shortcoming. 

AR 600-20 lists eight such alternative agencies: (a) Someone in a 
higher echelon of the complainant’s chain of command; (b) Equal Oppor-
tunity Advisor; (c) Inspector General (“IG”); (d) Chaplain; (e) Provost Mar-
shal (“PM”); (f) Medical agency personnel; (g) Staff Judge Advocate 
(“SJA”); and (h) Chief, Community Housing Referral and Relocation Ser-
vices Ofªce (“CHRRS”).415 These eight “alternative agencies” have come 
to be viewed as a panacea to a broken system. They are nothing of the 
sort. There are three fundamental problems with relying upon this list as 
an alternative to the chain of command. 

First, the most vulnerable soldiers (consider a new recruit in basic 
training being harassed by her Drill Sergeant) are entirely unaware of these 
“alternative agencies.” A new recruit knows her Drill Sergeant and her 
Commander; she certainly does not know who the EOA, IG, PM, SJA, or 
CHHRS are. Indeed, she may go her entire career without ever ªguring out 
who these “alternative agencies” are, what they do, or where they are lo-
cated. In the very unlikely scenario in which she did know of them, she 
probably would not have access to those individuals since drill sergeants 
keep tight control of recruits during basic training and advanced individ-
ual training. 

Second, relying on “alternative agencies” exonerates leaders of their 
responsibilities. As Professor Diane Mazur argues: 

Policies that encourage women to take their complaints outside the 
chain of command are the worst possible way to approach the 
problem of sexual misconduct. If we tell the military that it is inca-
pable of preventing sexual misconduct, it will never become capa-
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ble. If we tell individual supervisors and commanders that they 
are incompetent to respond to women’s concerns, they will remain 
incompetent.416 

Third, the assumption that soldiers who distrust the system as a whole 
would trust an “alternative agency” is unsubstantiated. The Senior Review 
Panel hit the nail on the head when it explained: 

With the core EO complaint system suspect, however, even the 
IG and other support elements (e.g., chaplain, mental health ofªce, 
staff judge advocate, criminal investigation command) are painted 
with the same brush and considered by some to be too aligned with 
the chain of command. One soldier reported that, “The chaplain 
is just another man in uniform.”417 

The following three cases tragically illustrate the ºaws with the cur-
rent system, the naiveté in relying upon “alternative agencies,” and the need 
for reform. 

Private Dawn Stubbs was attending BCT at Fort Leonard Wood, 
Missouri, in December 1982.418 On December 21, her drill sergeant “ordered 
her to the latrine for what she though was some last minute cleaning be-
fore she left for the holiday.”419 Once there, Stubbs’s drill sergeant sexu-
ally assaulted her and gave her an ultimatum, telling her the remainder of 
her time in BCT would be easy if she would have sex with him or could be 
made much “rougher.”420 

The next morning Stubbs left Leonard Wood to spend the holidays 
with her sister in Arkansas. Stubbs had been raped ªve years earlier, and 
conªded in her sister that she “felt trapped” and that if “she complained, 
the Army would turn on her as a troublemaker.”421 The day Stubbs was 
scheduled to return to basic training she told her sister “she was not go-
ing back to the Army and subject herself to the sexual harassment.”422 She 
then killed herself with a shotgun. 

When Stubbs’s sister sought damages from the United States and the 
drill sergeant, alleging wrongful death by sexual harassment and emotional 
distress, the Eighth Circuit ruled that the Feres doctrine barred her FTCA 
cause of action.423 
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Private Alexis Colon was stationed at Fort Hood, Texas, when she was 
sexually harassed in April 1992.424 Unlike Stubbs, Colon trusted the sys-
tem, at least enough to ªle a complaint accusing two sergeants of sexu-
ally harassing her. Her trust was misplaced, however. Two days after making 
her complaint, Colon’s commander “accused her of sexually harassing 
the two sergeants and threatened her with prosecution.”425 That day Colon 
“wrote a suicide note and shot herself in the heart with a .45 caliber re-
volver.”426 

From February 2004 through February 2005, Specialist Suzanne Swift 
served honorably in Iraq during the global war on terror, as have 130,000 
other women since 2001.427 During the time of her service, she was repeat-
edly subjected to sexual harassment, including numerous solicitations for 
sexual favors by two of her superiors.428 Swift responded by reporting the 
behavior to the company’s EO rep.429 In time, when the EO rep had failed 
to take any action, and fearing reprisals, Swift engaged in a sexual rela-
tionship with one of the sergeants harassing her—an act she has since 
labeled “a bad decision.”430 When she terminated the relationship several 
months later the sergeant sought revenge. Swift was ordered to do work-
outs at four in the morning, report every hour on the hour in full military 
gear, and wear a wall clock around her neck.431 Swift returned to the U.S. 
in February 2005 and eight months later received orders for a second de-
ployment to Iraq. Moments before departing, Swift decided she could not 
continue to serve an organization that had so grossly failed to protect her 
and risk the abuse again. She therefore went absent without ofªcial leave 
(“AWOL”). On June 14, 2006, Swift was arrested and returned to military 
control.432 She will likely go to a special court martial, though, as of this 
writing, no date has been set.433 

How many women like Private Stubbs, Private Colon, and Specialist 
Swift are in the Army today? How many women are being harassed but 
not reporting their harassment because they have lost faith in the system? 
How many women ªnd the strength to report their harassment only to be 
ignored or to face reprisals? 

The Armed Forces 2002 Sexual Harassment Survey reports that a 
mere thirty percent of women who had experienced sexual harassment in 
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the twelve months prior to the survey reported the experience.434 This was 
down from thirty-eight percent in the 1995 survey.435 The ªve reasons the 
other seventy percent of female service members most frequently indi-
cated as reasons for not reporting harassment included: “Was not impor-
tant enough to report” (67%); “You took care of the problem yourself” 
(65%); “You felt uncomfortable making a report” (40%); “You did not 
think anything would be done” (33%); “You thought you would be labeled a 
troublemaker” (32%).436 

In ªscal year437 2001 (the year considered for the 2002 survey) there 
were 73,865 female soldiers in the Army.438 According to the 2002 survey, 
twenty-nine percent of these women, or 21,421 female soldiers, were sexu-
ally harassed.439 Seventy percent of these women, or 14,995 female sol-
diers, did not report their harassment.440 Out of this group of roughly 15,000 
female soldiers, one out of every three did not report their harassment 
because they had lost faith in the system.441 These numbers are intoler-
able. The Army can continue to proclaim “zero tolerance” of sexual har-
assment and tinker at the edges, but until it creates an EO system in which 
all soldiers have complete trust, these numbers will persist. 

Establishing an EO reporting system that all soldiers can trust will 
have two important results. First, it will act as a deterrent to the occurrence 
of sexual harassment in the ªrst place. Despite higher percentages of Army 
men and women experiencing sexual harassment training at any time, one 
out of every three female soldiers continues to be harassed. One reason is 
that harassers see few consequences for their behavior. 

The second important result of an EO reporting system is that such a 
system would drastically reduce the number of false allegations of sexual 
harassment.442 It is axiomatic that if women know complaints will be taken 
seriously they will only make serious complaints. The motives behind false 
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allegations are difªcult to discern.443 Some women make false allegations 
because it makes them feel empowered in an environment in which they 
have often felt powerless. Other women may simply act out of animus. If 
one views the military as a microcosm of society, it stands to reason that 
close to half, if not more, of the allegations are false.444 

This Article therefore proposes a sweeping overhaul of the system as 
it pertains to sexual harassment claims. The skeleton of the EO complaint 
system detailed in AR 600-20 should be retained, but the actors need to 
change. The company level commander should be divested of authority in 
sexual harassment cases and replaced with the general court-martial con-
vening authority (“GCMCA”). 

Such a proposal would require the amendment of R.C.M. 306 which 
currently provides: 

Each commander has discretion to dispose of offenses by mem-
bers of that command. Ordinarily the immediate commander of 
a person accused or suspected of committing an offense triable 
by court-martial initially determines how to dispose of that of-
fense. A superior commander may withhold the authority to dis-
pose of offenses in individual cases, types of cases, or generally.445 

Congress should amend R.C.M. 306(a) to read: “A superior com-
mander may withhold the authority to dispose of offenses in individual 
cases, types of cases, or generally” to include all claims of sexual har-
assment. Under such a proposal, rather than ªling a formal complaint with 
her chain of command within sixty days of the alleged incident, the com-
plainant would ªle the complaint with the GCMCA. 446 The general’s staff 
would be responsible for appointing an IO who would present a report to 
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the ofªce of the SJA who would then submit it, along with his recom-
mendation, to the GCMCA. 

Under such a system, a general ofªcer, rather than a company com-
mander, would determine whether a claim was legitimate and, if so, what 
punishment to mete out. Such a system has a number of advantages over 
the present EO reporting system. Foremost, a general ofªcer has a broader 
perspective than a company commander. He or she also does not have as 
strong a vested interest in a case’s outcome. As Harvard professor Graham 
T. Allison famously noted, “where you stand depends upon where you 
sit.”447 That is, most policy positions can be derived by looking at a per-
son’s political position within an organization. The GCMCA will stand 
for a system all soldiers can trust because he sits in an impartial place. 

Critics may argue that if a commander is deprived of handling these 
issues as a company commander, he will never gain such experience. 
Such an argument fails on two counts. First, the purpose of the EO sys-
tem is not to “prepare” commanders for future assignments but to ensure 
equal opportunity and just treatment for soldiers and their families. Sec-
ond, a good commander will gain experience with these issues simply by 
being a good commander, by caring about his soldiers and by taking an 
active interest in their lives. He certainly does not need a tendentious, 
broken system to do so. 

Conclusion 

Sexual harassment is inconsistent with the Army’s values of respect, 
honor, and integrity.448 It weakens the Army and imperils its mission. In 
the past ten years the Army has made remarkable strides in combating 
sexual harassment. Dedicated and honorable Army soldiers and leaders 
have worked tirelessly to promote a healthy human relations environment 
in which each soldier is treated with dignity and respect. Nonetheless, 
despite these efforts, one out of every three female soldiers continues to 
be sexually harassed, and much work remains before a true “Army of One” 
is created. 

An “Army of One” as well as an “Army Strong” will be created only 
when all members of the Army team are treated equally and have the same 
rights; when an EO system in which all soldiers trust is put in place; and 
 

                                                                                                                              
447

 Kathleen M. Conley, Campaigning for Change: Organizational Process, Govern-
mental Politics, and the Revolution in Military Affairs, XII Airpower J. 60–61 (1998) 
(noting that “Allison’s governmental . . . politics model posits that the various players 
within governments take positions that will tend to enhance their power, both laterally and 
vertically. Because ‘where you stand depends upon where you sit,’ Model 3 analysis causes 
us to identify the channels in which an issue arises. . . .”). 

448
 The seven Army values are loyalty, duty, respect, selºess service, honor, integrity, 

and personal courage; a misspelled version of leadership (L-D-R-S-H-I-P) serves as the 
abbreviation. See United States Army, Soldier Life, available at http://www.goarmy.com/ 
life/living_the_army_values.jsp (last visited Dec. 3, 2006). 



202 Harvard Journal of Law & Gender [Vol. 30 

when incidents of sexual harassment are no longer minimized or ignored. 
Bringing about such reforms will entail great change—change that will 
clearly be difªcult for a conservative institution such as the Army to em-
brace. Nonetheless, the men and women in the Army deserve no less. For 
all that they sacriªce, each of us owes them our support. As Elie Wiesel 
remarked upon accepting the Nobel Peace Prize, “I swore never to be 
silent whenever and wherever human beings endure suffering and hu-
miliation. We must always take sides. Neutrality helps the oppressor, never 
the victim. Silence encourages the tormentor, never the tormented. Some-
times we must interfere.”449 
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