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I. Introduction 

Knowledge is power; so, too, is the ability to control access to knowl-
edge, and it must be wielded with awareness and purpose. This is equally 
as true in the employment context as in other realms, and it is paramount 
at the hiring stage. During the hiring stage, employers have a wealth of 
information about what criteria they are looking for in their ideal em-
ployee: the characteristics, experience, skills, and education of the job appli-
cants, the nature of the job available, the maximum salary and beneªts 
they will offer, the concessions on working conditions they are willing to 
make, and a host of other knowledge that typically lends the employer an 
upper hand in bargaining power at this beginning stage. Despite the avail-
ability of information, employers’ hiring decisions can be shaped by reli-
ance on stereotypes—heuristics that form the basis for judgments when 
full information is not available. And hiring discrimination persists: stud-
ies show that people of color and women continue to fare worse in the hiring 
process than equally qualiªed white men despite decades-old laws pro-
hibiting such practices.1 

Continued hiring discrimination is troubling, particularly in light of 
the fact that banning certain bases for hiring decisions—including race, 
sex, age, disability, religion, and national origin, to name a few—has proven 
to be a largely ineffective tool for rooting out hiring discrimination.2 This 
is caused by an information imbalance between job applicants and employ-
ers. When an applicant is turned down for a job, that applicant knows almost 
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nothing about the employer’s decision process—why she was denied the 
job, the qualiªcations of the other applicants and the selected applicant, 
and the decision-making process of the employer—to suggest that she was 
denied the job for discriminatory reasons. Moreover, because hiring deci-
sions are often quite subjective, hiring discrimination claims can be some 
of the most difªcult cases to prove. 

In recognizing that knowledge provides the power to discriminate, 
employment law regulates what information is available to employers during 
the hiring process. Speciªcally, both federal and state law place limits on 
an employer’s ability to inquire about certain aspects of a prospective em-
ployee’s identity at the hiring stage.3 In this way, in the absence of an 
effective mechanism to rectify hiring discrimination after it has occurred, 
employment law utilizes ignorance as a means of achieving fairness by 
blocking access to information that would otherwise enable employers to 
make discriminatory hiring decisions. 

These regulations on preemployment inquiries not only inhibit em-
ployers’ ability to make discriminatory hiring decisions; they also play a 
role in deªning and determining which of an employee’s traits are and 
are not relevant to the employment relationship. Once these regulations are 
in place, however, there is no institutional mechanism to reintroduce the 
protected traits back into the employment relationship. Thus, the bounda-
ries drawn at the outset are never formally adjusted. In this way, regula-
tion of preemployment inquiries is an overinclusive attempt to prevent 
hiring discrimination. Blocking access to employees’ protected traits not 
only impedes the exercise of bias in hiring on the basis of these traits, it 
also places these traits outside of working life for the duration of the em-
ployment. The extensive breadth of these regulations has ramiªcations 
not currently addressed in employment law. 

The regulation of information and its correlating construction of 
boundaries can be seen in John Rawls’s seminal work of liberal political 
theory, A Theory of Justice,4 in which Rawls recognizes the powerful inºu-
ence knowledge has on decision making. In attempting to arrive at just 
principles with which to govern society, Rawls imagines a hypothetical 
original contracting position in which these principles will be fairly de-
vised.5 He concludes that if parties in the original position know their sta-
tions in life, they will undoubtedly try to construct principles beneªting 
their respective positions.6 To counter this, Rawls imposes a “veil of ig-
norance” on the parties to prevent self-interested, and ultimately biased, 
decision making.7 In this way, Rawls implements ignorance as a mecha-
nism to achieve fairness. 
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Rawls’s feminist critics make clear the dangers of drawing bounda-
ries around the access to information: speciªcally, that Rawls wrongly de-
vises the bounds of justice and places the family outside of its scope, and 
that his conception of people under the veil of ignorance as wholly unen-
cumbered and unconnected fails to acknowledge the role played by rela-
tionships and ties to others in moral decision making.8 The lines drawn 
by the regulation of preemployment inquiries can be criticized on similar 
grounds. By barring access to information about certain traits, including 
family status, at the hiring stage, and failing to provide a mechanism by 
which to reintroduce these traits once the employment relationship has 
commenced, these regulations perpetuate an artiªcial public-private di-
vide in the lives of employees, relegating family responsibilities to the 
private realm. These regulations also fail to value adequately the connec-
tions employees have with others, namely those to whom they provide care 
and with whom they have close relationships. Each of these shortcomings 
has disproportionately negative effects on women, who tend to shoulder a 
greater share of caregiving duties than men.9 The regulations on preemploy-
ment inquiries place these caregiving responsibilities outside the scope of 
the employment relationship, burdening caregiving employees by forcing 
them to satisfy the simultaneous demands of work and family without 
accommodation by their employers. 

With regard to impartiality, these limitations on preemployment in-
quiries are ºawed in much the same way that Rawls’s theory is ºawed: 
both take certain characteristics outside the public, political realm and 
place them in the realm of the personal, outside the scope of justice. This 
leads to both a lack of neutrality and a failure to interrogate injustices in 
the private sphere, thus allowing them to persist. Again, these shortcom-
ings disproportionately harm women and result from a failure to address 
the division of labor within the family and its effects on the labor market. 
Although ignorance in the employment context serves the vital function 
of protecting against discrimination, it also reiªes the view of the model 
employee as unencumbered, thereby marginalizing those employees who 
do not ªt this norm, and prevents the possibility of accommodation by 
placing certain traits outside the employment relationship. This disserves 
women by failing to take into account their disproportionate caretaking 
duties or to provide any mechanism for accommodation. 

This Article explores the use of ignorance as a device to achieve fair-
ness, the resulting negative consequences, and how those consequences 
can be remedied. I rely on Rawls and his critics as a lens through which 
to examine the operation of the law’s imposition of ignorance on employers 
at the hiring stage. I argue that prohibitions on preemployment inquiries 
are necessary to restrict hiring discrimination but that the information 
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blocked by such regulations should be reintroduced into the employment 
relationship once the hiring process is complete and the regulations have 
served their purpose. I focus on the traits of family status and its correla-
tive childcare responsibilities because they are integral to the goal of gender 
equality in employment. 

I begin by explaining the law related to the regulation of preem-
ployment inquiries in Part II. I then discuss Rawls’s theory of justice and 
how his use of ignorance as a means to achieve fairness relates to regula-
tions on preemployment inquiries. Next, in Part III, I explore several femi-
nist critiques of Rawls’s construction of the public-private divide and the 
atomistic conception of the self under the veil of ignorance, and how similar 
criticisms can be applied to the boundaries constructed by limiting the 
exchange of information between employers and prospective employees. 
I also discuss discourse ethics as an alternative to Rawls’s theory. Despite 
their ºaws, in Part IV, I explain why these limitations are still necessary 
in the face of continuing hiring discrimination, including against moth-
ers. I then argue that our approach to regulating information related to 
protected traits should be more narrowly tailored, by reintroducing these 
traits into the employment relationship using a model of discourse ethics 
once the hiring process is complete. In Part V, I advocate reintroducing 
the protected traits by employing an information-shifting model like that 
used under the Americans with Disabilities Act of 1990 (“ADA”),10 which 
combines regulations on employers’ access to applicants’ information at 
hiring with a “reasonable accommodation” requirement to introduce em-
ployees’ concerns into employment relationships.11 I explain how an in-
formation-shifting model prevents access to employees’ information when it 
might bias hiring decisions, but then allows employees to reveal their needs 
in the employment relationship once such bias is no longer a concern. I 
focus on the beneªts of an intersubjective communicative process, which 
ºows from the reasonable accommodation process, and how engaging in 
such processes remedies the negative effects of ignorance imposed by regu-
lations on preemployment inquiries. 

II. Line Drawing in Liberal Theory and the Regulation of 

Preemployment Inquiries 

A. The Law of Preemployment Inquiries 

Title VII of the 1964 Civil Rights Act (“Title VII”)12 and the ADA13 
are two federal laws that limit the scope of preemployment inquiries. Under 
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Title VII, which prohibits discrimination in employment, including hiring 
decisions, on the basis of race, sex, national origin, and religion, employ-
ers’ inquiries into these traits prior to hiring can serve as evidence of dis-
crimination.14 The ADA, which prohibits employment discrimination on the 
basis of disability and requires employers to make reasonable accommo-
dations for disabled employees, makes it unlawful to inquire into a prospec-
tive employee’s disability status during the hiring process.15 State law var-
ies on this subject. In some states, a prohibition on certain preemployment 
inquiries, including, for instance, those on the basis of the applicant’s race or 
color, national origin, sex, religion, age, disability, pregnancy, sexual ori-
entation, marital status, family status (e.g., number of dependents), child 
care responsibilities, height and weight, hair and eye color, citizenship, 
birthplace, native language, arrest record, criminal record, relatives, mili-
tary service, organizational afªliations, or economic status (e.g., credit rat-
ings), has been codiªed within the state’s employment discrimination stat-
ute or implementing regulations.16 In other states, the employment dis-
crimination laws and regulations do not explicitly prohibit preemploy-
ment inquiries. Instead, the respective state commissions responsible for 
enforcing the state equal employment laws have issued technical assistance 
guides on preemployment inquiries that advise employers that it may be 
unlawful to inquire into these aspects of an applicant.17 

Note that while employers are capable of accommodating some of 
these traits (e.g., disability, religion, and dependents), others, usually, are 
unlikely or unable to be accommodated (e.g., criminal record). Federal 
law already requires employers to accommodate religion18 and disability.19 
Although the language of “reasonable accommodation” is the same in both 
statutes, the requirements for accommodating disability are more strin-
gent than those for religion.20 The Family and Medical Leave Act of 1993 
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(“FMLA”) also provides a guarantee under federal law to some form of ac-
commodation for family responsibilities.21 The FMLA grants employees 
who work for employers with more than ªfty employees twelve weeks of 
unpaid family and medical leave for limited purposes.22 

Although Title VII ushered in fundamental changes to the nature of 
the employment relationship and enacted crucial limits on the exercise of 
employers’ decision making on the basis of sex,23 its foundation in prin-
ciples of formal rather than substantive equality has led to gaps in its ability 
to bring about equality in the workplace. Title VII is limited to prohibit-
ing discrimination in fairly discrete situations—hiring, ªring, promotion24—
and has developed primarily to bar workplace harassment and hostile 
work environments. Title VII does not address many of the structural 
inequalities that have made it difªcult for women to achieve equality in 
the workplace.25 The gaps resulting from this focus on formal equality, 
discussed in more detail below,26 reºect shortcomings infused more gen-
erally in liberal theory. Formal equality provides that all people, regard-
less of their situations, should be treated equally. But because people are 
situated differently on the basis of gender—most importantly, for my pur-
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poses, due to an inequitable division of carework—treating them equally 
will not result in substantively equal results.27 Formal equality’s deªciency 
results from overlooking ex ante differences, which create distinctions 
among people before the application of any antidiscrimination or other so-
cial policies. Title VII’s prohibition on only a narrow range of employer 
decisions and conduct, like liberal theory, draws a line around what is con-
sidered relevant for public consideration and remedy. Elements that fall 
outside of this line, even if they are products of structural inequality, such as 
the gendered division of labor, are beyond its bounds. In this way, both 
Title VII and liberal theory demarcate the private and public realms and 
leave matters within the private realm to be addressed by individuals 
without the aid of the state. 

Rawls’s theory of justice, derived from a liberal theory focused on for-
mal equality, similarly overlooks certain ex ante differences among par-
ties in the original position that might require scrutiny to achieve substantive 
equality. In particular, Rawls’s failure to interrogate injustices within the 
family reºects a failure to recognize the ex ante differences—due to both 
biological and social factors—between men and women, which call for at-
tention and scrutiny to formulate a just ordering of society. The gap in 
Rawls’s theory, like the gap in Title VII, results from an overemphasis on 
formalism and insufªcient attention to structural differences, which must 
be addressed to achieve true substantive equality. 

B. Justice as Fairness and the Original Position 

Rawls’s A Theory of Justice has become the archetypal universalist 
liberal political theory at which many modern criticisms of liberalism are 
aimed. Rawls’s project was to discover the “principles of justice”28 with 
which to govern society. In his deontological view, a just society is marked 
by the priority of the right over the good, as opposed to utilitarianism, which 
deªnes what is right in terms of what is good.29 Rawls’s liberal aim is to 
deªne what is right so that it is compatible with, and indeed is neutral 
among, competing visions of what is good. This allows those who view the 
good life differently, for example, a religious observer and an atheist, to 
be treated equally. 

Rawls is troubled by the arbitrary distribution of rights and social goods 
on the basis of traits, such as money, talents, intelligence, and appearance, 
which he sees as morally irrelevant.30 He believes no one should be helped 
or hampered by the random lottery of abilities and social positions when 
 

                                                                                                                              
27

 See Martha Minow, Making All the Difference: Inclusion, Exclusion, and 

American Law 19–23 (1990) (discussing the dilemma of difference and the difªculty of 
remedying inequality). 

28
 Rawls, supra note 4, at 4–5, 11. 

29
 Id. at 22–33, 396. 

30
 Id. at 7, 18–19.  



106 Harvard Journal of Law & Gender [Vol. 30 

arriving at just principles.31 He posits that, because people are self-
interested, just principles cannot be derived without regard to morally irrele-
vant traits if people are aware of such traits.32 To arrive at just principles, 
therefore, Rawls conceives of a thought experiment—the original posi-
tion—in which a social contract is formed to remedy the arbitrary distri-
bution of social goods.33 In this hypothetical original contracting position, a 
“veil of ignorance” is employed to prevent parties’ judgments from be-
coming distorted by their own self-interest.34 

To prevent individuals in the original position from shaping the out-
come of the principles to beneªt their own circumstances, parties under 
the veil are ignorant of contingencies about themselves and others and 
thus are “mutually disinterested.”35 Parties know only that their society 
will be governed by the principles of justice, but do not know their own so-
cial, class, or economic status, the distribution of natural assets and abili-
ties, their conception of the good, the particulars of their plan of life, their 
special features of psychology, the circumstances of their own society, or 
to which generation they belong.36 The veil of ignorance allows parties to 
arrive at an agreement on the principles, on the theory that self-interested 
parties are unable to achieve unanimity if they can predict in advance 
how the principles will apply to themselves.37 This “original position” forms 
the basis of Rawls’s theory of procedurally generated fairness, which he 
refers to broadly as “justice as fairness.”38 

What results from contracting in this original position are the princi-
ples of justice: those principles “that free and rational persons concerned 
to further their own interests would accept in an initial position of equal-
ity as deªning the fundamental terms of their association.”39 

C. Relating the Veil of Ignorance to the Regulation of 
Preemployment Inquiries 

In both Rawls’s theory and the employment context, ignorance is used 
as a procedural mechanism to achieve substantively fair outcomes, based 
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on the premise that the hidden traits are irrelevant. The comparison I am 
drawing here is twofold: epistemological and political.40 First, both con-
texts share a common notion of epistemology—namely that a lack of in-
formation during the decision-making process leads to the neutrality of 
the resulting decision, and that this neutral decision must be fair precisely 
because it is neutral. Both are premised on the view that if people do not 
know the particulars about others (and in the case of Rawls, themselves), 
they will be objective, which will lead to fair results. Second, both contexts 
share a common political view that the distribution of social goods should 
not be based on certain irrelevant features. These two elements taken to-
gether are thought to guarantee just results through the use of a mechanism 
that I will refer to as “procedurally generated fairness.” Both Rawls’s 
original position and employment law assume that individuals are self-
interested and unable to deny discriminatory motives.41 They take these 
aspects of human decision making as given and immutable, or, in the 
employment context, at least both difªcult to remedy and to prove, and 
posit that the best (or only) way to achieve just results from self-interested 
and potentially biased decision makers is to impose ignorance on them. 

Despite these similarities, there are differences between Rawls’s origi-
nal position and the law’s limitations on preemployment inquiries. In the 
original position, the parties (those deciding what principles should gov-
ern society) are not only ignorant of the social position, natural attributes, 
and interests of other parties; they are also ignorant of these features in 
themselves.42 By contrast, employers acting pursuant to laws regulating 
preemployment inquiries are ignorant only of certain traits in the appli-
cants, but do know these features about themselves.43 The kinds of deci-
sions being made are also quite different in the two contexts. In the original 
position, parties are choosing general principles to govern the basic struc-
tures and institutions in society,44 from which a constitution and laws will 
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later be developed. In the employment context, employers are making 
hiring decisions regarding individual applicants. Because of the different 
nature of the decisions being made, the realm of traits Rawls considers 
morally irrelevant is considerably more expansive than the realm of traits 
considered morally irrelevant in the employment context. For instance, 
Rawls believes that intelligence and talent should not play a role in the 
allocation of social welfare,45 whereas both these traits will often be rele-
vant to hiring decisions. The greater number of traits that are morally irrele-
vant in the original position than in the hiring process is reºected in the 
scope of ignorance imposed on the decision makers in these two contexts: 
the ignorance imposed by Rawls’s veil is much broader than in the hiring 
context. The original position is also an intellectual exercise through which 
we can develop the principles of justice,46 whereas the legal limitations 
imposed on employers’ access to information during the hiring process 
dictate the circumstances in which actual hiring decisions are made. 

It is important to note that my point here is not to draw an exact anal-
ogy between the veil of ignorance and the law’s regulation of preemploy-
ment inquiries. Rather, my goal is to highlight those ways in which Rawls’s 
veil of ignorance operates similarly to the legal limitations on informa-
tion in the hiring context to show how the shortcomings of ignorance in 
Rawls’s theory can help us to understand the operation and consequences 
of laws premised on a model of procedurally generated fairness in the 
employment context. The ultimate aim is to use the critiques of Rawls’s 
formulation of procedurally generated fairness to re-envision this area of 
employment law so that it can avoid similar shortcomings. 

III. Applying Critiques of Rawls to the Employment Context 

Although a procedural mechanism of ignorance is employed in both 
Rawls’s original position and in the hiring context, this mechanism fails 
to achieve fully the desired ends of neutrality and justice. Feminist think-
ers have criticized Rawls’s use of ignorance of individuals’ characteristics 
in the original position as a method for arriving at just principles.47 Many of 
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these arguments are relevant to the limitations on preemployment inquir-
ies in hiring. Of most interest here are the claims centered on the gaps in 
Rawls’s theory—namely, the veil’s achievement of unanimity at the signiª-
cant cost of masking differences and its concomitant failure to achieve 
impartiality. In this next section, I will discuss a number of the critiques 
of the veil of ignorance made by feminist scholars. I will then explore how 
these critiques relate to the use of procedurally generated fairness through 
ignorance in the employment context. 

A. Feminist Critiques of Rawls’s Theory of Justice 

Feminist theorists have explored a number of ways in which Rawls’s 
theory of justice fails to address the problems of patriarchy. As discussed 
earlier,48 Rawls employs the veil of ignorance for two primary purposes: 
to achieve unanimity in arriving at the principles of justice and to provide 
a fair moral basis for the principles of justice.49 This strategy is not with-
out its costs, as illustrated by a number of Rawls’s feminist critics. These 
critics argue that through the use of the veil of ignorance, Rawls places 
certain traits and beliefs in the private realm and thus makes them irrele-
vant to public identity.50 As feminists have long recognized, however, the 
personal is political, and relegating certain elements, such as internal family 
relations, to the private sphere, and thus beyond the scope of justice, can 
be harmful. Susan Moller Okin criticizes Rawls’s assumption of what is 
relevant to public morality and what is not.51 She argues that patriarchal 
power pervades all domains—including the family—and must be con-
fronted.52 Seyla Benhabib criticizes Rawls’s atomistic and decontextual-
ized conception of the parties in the original position as insufªcient for 
participating in moral decision making because moral judgments require 
engagement with the concerns of concrete, particularized “others.”53 She 

 

                                                                                                                              
ences (1985)). Michael Sandel, one of the leading communitarian critics of Rawls, argues 
that Rawls’s conception of the right as prior to the good fundamentally misconceives how 
people are constituted. Sandel, Liberalism and the Limits of Justice 15–65 (1982). 
Rather than being able to choose freely among any life plan, as Rawls suggests, Sandel be-
lieves that people’s interests and desires are in fact a product of their stations in life, their 
communities, and their identities. Id. at 51–52. Sandel also asserts that Rawls’s separation 
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48
 See supra Part II.B. 
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notes how repression of difference in Rawls’s theory for the sake of unity 
excludes the concerns of the marginalized “other.”54 

1. The Demarcation of the Realm of Politics, the Concomitant 
Failure To Interrogate “Private” Injustices, and the 
Public-Private Divide 

Liberal political theory, including Rawls’s, assigns differences other 
than those of narrowly deªned political opinion to the private rather than 
the public sphere.55 Shane O’Neill has explored Rawls’s demarcation of the 
political from the nonpolitical and has highlighted Rawls’s attempt, espe-
cially in his later work,56 to isolate “political morality . . . from the rest of 
our comprehensive moral views.”57 O’Neill writes that the political do-
main is isolated by 

limiting it to matters of formal civil and legal rights of individu-
als while ignoring the effects of social and economic structures 
on the effective exercise of those rights. . . . From Rawls’s point 
of view, it would appear that for each of us morality has a po-
litical aspect that relates to questions regarding the regulation of 
the basic structure of society, and a nonpolitical aspect that re-
lates to other dimensions of our lives.58 59 

O’Neill critiques Rawls’s attempt to distinguish the political from 
the nonpolitical in moral reasoning as implausible and problematic.60 He 
argues that isolating the political realm unfairly restricts moral reasoning 
about justice by unwarrantedly placing some things outside its bounds.61 
For example, Rawls contends that the reasonable outcome of balancing 
the political views at stake in the question of the morality of abortion would 
allow women the right to an abortion.62 But, O’Neill counters, this is at odds 
with the views of anyone whose comprehensive moral vision leads her to 

 

                                                                                                                              
54

 O’Neill, supra note 47, at 38. 
55
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characterization of Rawls because, in their view, Rawls’s theory of justice fails to interro-
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oppose abortion.63 O’Neill thus makes clear that there are implicit norma-
tive judgments embedded in the demarcation of the political. 

Susan Moller Okin has highlighted the normative implications of 
one particular dividing line drawn by Rawls—the placement of the fam-
ily outside the realm of public morality.64 Rawls’s extraction of the fam-
ily from the political realm is of central importance to feminists because 
the family is an institution at the root of much gender inequality. Okin has 
criticized Rawls’s placement of the family outside the scope of justice by 
noting how injustices within the family, which disproportionately harm 
women, are not interrogated by the principles of justice and thus remain 
largely intact.65 She explores how Rawls’s ºawed attempt to isolate the 
political leads to his theory’s inability to plumb the deeply entrenched gen-
der structures in society and expose and remedy the foundations of sex-
ual inequality.66 

According to Okin, Rawls begins by claiming that the family is one 
of the basic structures of society that will be regulated by the principles 
of justice, but his later treatment of the subject belies this claim and sup-
ports the conclusion that he simply assumes the justness of internal rela-
tions within the family.67 He never discusses how justice as fairness would 
apply to the family as he does with other basic social institutions, nor does 
he question whether the traditional division of labor within the family is 
just.68 He states that the parties in his original position are heads of fami-
lies rather than individuals without addressing the implications this might 
have for injustices within the family—namely, that they would avoid in-
quiry.69 Notwithstanding his placement of the family outside political 
scrutiny, Rawls asserts that the family should be the primary institution re-
sponsible for inculcating the values of justice as fairness in children without 
ever explaining why families are just—presumably a prerequisite for the 
family to serve as the principal site for the transmission of just values.70 
In his later work, Political Liberalism, Rawls conªrms the view of the fam-
ily as nonpolitical, thereby allowing the family to evade scrutiny, even 
though it is one of the primary domains of gender injustice.71 Rawls thus 
instantiates a theory of “separate spheres”:72 placing the family outside the 
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realm of public morality leads Rawls’s theory to accept injustices within the 
family as private and natural rather than to subject them to scrutiny as he 
does injustices in the public sphere. 

It is worthy of note that despite his theory’s reliance on interdepend-
ence as the mechanism for moral education, Rawls does not question the 
notion of the purely autonomous individual. Even in recognizing the role 
that parents play in providing their children with a moral education, Rawls 
fails to acknowledge the special nature of children as dependents, the unique 
position that caregivers ªll, and the issues of interrelation, connection, and 
dependence that ºow from these relationships.73 The nonpolitical nature 
of the family in Rawls’s theory leads these familial relationships to be seen 
as private as well.74 

Rawls’s theory, like other liberal theories, draws a sharp, constructed 
distinction between the public sphere, the market and politics, on the one 
hand, and the private sphere, the home, on the other. Carole Pateman writes 
that “[t]he dichotomy between the private and the public is central to al-
most two centuries of feminist writing and political struggle.”75 Although 
early feminists accepted the “separate spheres” doctrine of the home and 
the market,76 feminists in recent decades have emphasized its harmful 
gendered consequences caused by the failure to interrogate the justness of 
the private sphere—namely, internal family relations—and its concomi-
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tant devaluation of the private sphere. The dichotomy “obscures the sub-
jection of women to men within an apparently universal, egalitarian and 
individualist order.”77 This cannot be remedied simply by universalizing 
liberal principles to extend to women in the public sphere because it leaves 
intact “the patriarchal structure of private life.”78 Because public factors, 
including childcare policies and the sexual division of labor in the mar-
ket, structure personal circumstances, “‘[p]ersonal’ problems can thus be 
solved only through political means . . . .”79 

Some theorists have extended even further the challenge to the pub-
lic-private divide as it relates to the family. In a seminal article on the con-
struction of this dichotomy in the law, Frances Olsen argues that the idea 
of intervening in “private” family relations is incoherent, because there is 
no such thing as “private” family relations: the state is so intimately in-
volved in constructing the family in a wide variety of ways that it simply 
does not make sense to speak of the family apart from state regulation.80 
“[T]he everyday common sense of modern, democratic, political, and legal 
cultures—that the family is a private haven from the public realms of 
market and government—ignores the intimate, indispensable, and legally 
constructed connections between these social spheres.”81 Placing the fam-
ily outside the political sphere denies the ways in which economic life is 
intertwined with the private sphere and how legislation and judicial ac-
tion (and inaction) shape the family.82 Most importantly for my purposes, 
the distinction of these two social spheres denies that “the production of 
goods and services for the market by paid workers depends on the sub-
sidy of unpaid care-givers’—predominantly women’s—labour.”83 

2. The Failure To Recognize the Concrete Other 

Another strand of feminist criticism, most notably offered by Seyla 
Benhabib, questions the basis of Rawls’s notion of ethics—the primacy 
of justice and the absence of care.84 Building on the work of Carol Gilli-
gan’s In a Different Voice,85 Benhabib notes that Rawls’s focus on auton-
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omy and individualism without acknowledging the importance of inter-
connection underestimates care and our responsibility to concrete oth-
ers.86 She takes issue with the epistemological grounding of Rawls’s the-
ory, arguing that “ignoring the standpoint of the concrete other leads to 
epistemic incoherence in universalistic moral theories.”87 She argues that 
“moral reciprocity involves the capacity to take the standpoint of the other, 
to put oneself imaginatively in the place of the other, but under condi-
tions of the ‘veil of ignorance’ the other as different from the self disap-
pears. . . . Differences are not denied; they become irrelevant.”88 It is im-
possible to deªne the self “with reference to its capacity for agency alone. 
Identity does not refer to my potential for choice alone, but to the actual-
ity of my choices, namely to how I, as a ªnite, concrete, embodied indi-
vidual, shape and fashion [my] circumstances . . . .”89 Along these lines, 
Professor Marilyn Friedman has argued that the exercise of autonomy prop-
erly conceived—living in accord with one’s wants, needs, concerns, and 
commitments—in fact relies on our connection to others, not complete 
individualism and self-sufªciency.90 

Therefore, according to Benhabib, one cannot fully exercise one’s 
moral capacity with selves that are completely decontextualized, because 
moral decisions require drawing on the speciªc needs of concrete others.91 
When parties are behind the veil and completely unencumbered, no one 
is capable of articulating the particular needs of the least advantaged, speci-
ªcally the ways in which their needs differ from the dominant group.92 
Rawls’s “equivalence of all selves qua rational agents dominates and stiºes 
any serious acknowledgment of difference, alterity [their irreducible dis-
tinctness and difference from the self] and of the standpoint of the ‘concrete 
other.’”93 The veil thus brings unity at the cost of overlooking difference.94 
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The veil of ignorance’s reliance on the abstract rather than concrete 
other to achieve neutrality exempliªes what Professor Iris Marion Young 
calls the “ideal of impartiality.”95 Professor Young criticizes the ideal of 
impartiality in liberal democratic theory on the ground that it “expresses 
a logic of identity that seeks to reduce differences to unity.”96 Young ar-
gues that this supposed impartiality results only by stripping away “the 
particularities of situation, feeling, afªliation, and point of view.”97 How-
ever, these particularities are still part of what make up the individuals 
within the theory, and, according to Young, these “particularities of con-
text and afªliation cannot and should not be removed from moral reason-
ing.”98 The position of the dominant group is often viewed as the neutral 
baseline, and the particularities of nondominant groups are what distin-
guish these groups from this baseline position. By removing these distin-
guishing characteristics, the ideal of impartiality obscures how “particu-
lar perspectives of dominant groups claim universality.”99 

This explication of impartiality highlights Benhabib’s criticism de-
scribed above—namely, the implausibility and undesirability of a moral 
theory based on disembodied selves—but also adds an understanding of 
how the “ideal of impartiality” reiªes bias against those who do not ªt 
the norm by universalizing the particular. 

Where social group differences exist, and some groups are privi-
leged while others are oppressed, this propensity to universalize 
the particular reinforces that oppression. The standpoint of the 
privileged, their particular experience and standards, is constructed 
as normal and neutral. If some groups’ experience differs from 
this neutral experience, or they do not measure up to those stan-
dards, their difference is constructed as deviance and inferiority.100 
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Moreover, when oppressed groups question the seeming impartiality of 
the governing policies and structures and the assumptions underlying them 
and assert their views from their unique perspectives, their perspectives 
and interests appear biased because they depart from the allegedly neutral 
common interests. “Commitment to an ideal of impartiality thus makes it 
difªcult to expose the partiality of the supposedly general standpoint, and 
to claim a voice for the oppressed.”101 Despite this, because neutrality is a 
largely uncontroversial goal, and because it is difªcult to see the ways in 
which formally neutral rules have disproportionate effects on marginal-
ized groups, impartiality is a powerful discursive tool for implementing 
seemingly neutral rules that favor more powerful groups.102 

B. Application of Critiques to the Limitation of Information in the 
Hiring Context 

Both Rawls’s veil of ignorance and the regulations on preemploy-
ment inquiries are aimed at achieving objectivity and neutrality through ig-
norance. To do so, however, they must make certain assumptions about what 
characteristics are essential to the notion of the self and to the nature of 
human interaction, which features are or are not morally relevant, and where 
the line between the public (the realm of justice) and the private (the realm 
of care) should be drawn. The consequences of these assumptions threaten 
to compromise both the resulting effectiveness and neutrality of these pro-
jects. 

1. The Disembodied Applicant: Ignorance and the Concept of the 
Self in Employment Law 

Rawls’s original position has been criticized because parties under 
the veil are conceived of as completely unencumbered. As explained above, 
according to several of Rawls’s feminist critics, imagining people as dis-
embodied, without any conception of their identity, and disconnected, 
without ties to others, can compromise the justness of the resulting moral 
judgments. This is true in the employment context as well. Like Rawls’s 
veil of ignorance, the prohibitions on preemployment inquiries decontex-
tualize applicants. These laws require employers to make hiring decisions 
in the realm of sanitized abstraction without knowledge of traits that are 
often quite salient in making an applicant who she is—traits that particu-
larize people and deªne, at least in part, their individuality, identity, and 
distinctive needs and interests. Benhabib argues that thinking of individuals 
in such an unencumbered way wrongly devalues our identities and con-
nections with others.103 Blocking employers’ access to information at the 
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hiring stage conceives of employees without connections or identities and 
the responsibilities that accompany them, including childcare responsi-
bilities. These elements then come to be seen as unrelated to the employ-
ment relationship. As many scholars have noted, in addition to its regula-
tive function, the law serves an expressive function.104 Here, the law makes a 
strong statement about what is and is not salient to the identity of indi-
viduals as employees and what traits are relevant to the employment rela-
tionship. This is problematic because connections to others have a great 
impact on the employment relationship that goes unacknowledged and 
unaccommodated. Although these elements of employees’ identities should 
be irrelevant to the hiring process, they are not irrelevant to their ability 
to balance work and family. 

In this way, prohibitions on preemployment inquiries construct an 
impoverished employment relationship that does not comport with a com-
plete view of the self and thus fails to address adequately the needs of 
employees. This construction harms employees because it does not allow 
for the recognition of the self embedded in a community, as well as other 
associations and values, including family and other group identities and 
connections. As the employment relationship controls ever-growing amounts 
of an employee’s time and space in the new economy,105 this construction 
of the individual increasingly diminishes the conception of employees as 
human beings. 

Prohibitions on preemployment inquiries might also lead to the bi-
furcation of the employee not just on a theoretical level, but also on an 
individual, subjective level.106 The regulations on hiring inquiries construct 
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who the applicant is to the employer and legally deªne this person. The 
law’s requirement that applicants isolate certain traits of their identity as 
irrelevant, and thus inappropriate for the workplace, might lead to an un-
comfortable bifurcation of identity that causes the applicant psychic harm. 
Some applicants’ identities might be so essential to who they are that they 
do not want to separate from them. Having certain elements of identity 
forced outside of the employment relationship and working life might harm 
especially these applicants’ sense of self. For example, an employee might 
want to discuss her children with her coworkers or superiors but may feel 
uncomfortable doing so because children are seen as irrelevant and even 
detrimental to work. The psychic burden of disentangling one’s “public” 
face as an employee from one’s full self might also disproportionately affect 
women, who tend to hold more roles in their lives, and these roles might 
tend to take on a different signiªcance for them.107 

2. Constructing the Boundaries of the Employment Relationship: 
Replicating the Artiªcial Public-Private Divide 

Just as Rawls’s theory is biased towards conceptions of the good that 
are liberal and individualistic, so, too, does employment law favor autono-
mous employees. In the employment context, this is achieved by conceiv-
ing of employees as isolated from any associational ties, including fam-
ily, community, identity groups, and others. In this way, the privileging of 
justice over care, and thus of autonomy and individualism over connections 
to others, is replicated in the law. The ordering of justice over care and 
autonomy over dependence is evidenced by the traits that receive accommo-
dation under federal law and how these accommodations operate. Federal 
employment law requires employers to accommodate disability, which al-
lows an employee to become more self-sufªcient and decreases depend-
ence, but does not accommodate everyday parenting responsibilities, 
which derive from human interdependence.108 Title VII does, however, re-
quire employers to accommodate religion.109 This could be seen as the law’s 
 

                                                                                                                              
plaintiff’s allegations do not amount to charging [her employer] with a practice of creating 
a working environment heavily charged with ethnic or racial discrimination, or one so 
heavily polluted with discrimination as to destroy completely the emotional and psycho-
logical stability of minority group workers . . .) (internal citations omitted). 
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recognition of the associational ties of a religious community. However, 
religion can also be seen as an individualistic pursuit, and Title VII’s ac-
commodation requirement is less stringent than that under the ADA. The 
FMLA’s requirement of unpaid, job-protected leave for the birth or adop-
tion of a child or provision of care for an ill family member recognizes 
an employee’s ties to others.110 However, the accommodation granted by 
the FMLA is limited to the discrete situations of illness and childbirth and 
does not extend to regular, daily caregiving responsibilities.111 By exempting 
coverage for typical parental responsibilities, the FMLA expresses a view 
of dependence as anomalous and aberrant, thereby reinforcing the indi-
vidualistic nature of the model employee and ignoring the reality of 
women’s lives and the primacy of connectedness and its correlative du-
ties.112 This reiªes in law the view of employees as disconnected indi-
viduals, regardless of whether this reºects reality, and expresses something 
about the value of ties to others—namely, that they are of little worth. 

Liberal political theory relies on isolating the political domain from 
other domains of life, and anything that falls outside this political domain 
is outside the realm of justice.113 This distinction between the political do-
main and the rest of life is a manifestation of the feminist critique of lib-
eralism’s division between the public and the private spheres. As Okin 
argues, the family, one of the primary realms of gender injustice, is con-
sidered nonpolitical in Rawls’s theory, and thus is beyond scrutiny.114 This 
blindness to gender injustice through the cordoning off of the family is also 
seen in the employment realm. The limitations on preemployment inquir-
ies delimit the scope of life that laws relating to the fairness of the em-
ployment relationship will reach. By extricating certain “personal” traits 
from the employment relationship, prohibitions on preemployment inquiries 
reinforce the distinction between public and private, deemphasizing and 
devaluing the latter. These prohibitions also result in the law’s failure to 
recognize the interdependency of the public and private spheres in the form 
of the market and the family and the way the law regulates both of these 
arenas: the structure of the market depends upon the structure of the fam-
ily, and both of these domains are structured in large part through the 
law.115 Prohibitions on preemployment inquiries mask these connections 
by sharply demarcating the supposedly “public” traits from the “private” 
traits. This allows employers to consider certain elements, including 
childcare responsibilities, outside the realm of the employment relation-
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ship, even though their businesses are dependent on and beneªt from these 
activities in the “private” sphere. In this way, the public-private dichotomy 
that leads to Rawls’s failure to confront injustices in the family also leads 
to the same failure in employment law. 

And, of course, the manner in which the boundaries of employment 
relationships are drawn will affect employees and might disproportionately 
affect one group more than another. Placing childcare obligations outside 
the scope of the employment relationship, and thereby making them pri-
vate concerns, disproportionately affects women’s ability to engage in mar-
ket work, because women currently perform a greater share of childcare 
duties than men.116 Therefore, regulations on inquiries in hiring are sub-
ject to the same critique put to Rawls: what seems like neutrality is just 
an obscured form of partiality.117 The limitations on preemployment in-
quiries construct who the applicant is to the employer, determining which 
characteristics are relevant to the employment relationship and which are 
relegated to the realm of the personal. Removing these facets of people’s 
lives from consideration creates a very particular vision of the model em-
ployee—white, male, straight, middle-class, not primary caregiver, not dis-
abled, of an unobtrusive religious faith, speaking English as a primary 
language—because these are the default traits that are assumed to ªt the 
structure of the overwhelming majority of American workplaces today.118 
By placing employers behind the veil of ignorance, they construct the 
model employee as unencumbered and autonomous, and those employees 
who do not ªt this model are forced to resolve whatever conºicts exist be-
tween their life and their job on their own. The default conception of the 
archetypal employee burdens those employees who do not ªt this model. 
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3. Maintaining the Artiªcial Public-Private Divide and the “Ideal of 
Impartiality” by Failing To Accommodate Employees’ Needs 

The segregation of employees’ particularities outside of the scope of 
the employment relationship through regulations on applicants’ informa-
tion at the hiring stage not only creates an anemic employment relation-
ship but also frequently imposes material consequences on employees in the 
form of a lack of accommodation for traits and responsibilities that are 
placed outside the scope of employment. Once the employment relation-
ship commences, and the previously prohibited traits enter the workplace, 
they are often seen as “personal”—outside the scope of the employment 
relationship—and thus unworthy of accommodation.119 Regulations of pre-
employment inquiries and their concomitant ideal of neutrality privilege 
unencumbered employees who ªt the statutory norm while burdening “devi-
ants” who require accommodation. These prohibitions were instituted to 
avoid discrimination at the hiring stage, but they also play a role in con-
structing the parameters of the employment relationship; once the rela-
tionship begins, these traits remain outside the relationship and the em-
ployer has no responsibility to accommodate them, even if the employee 
requires accommodation in order to work (e.g., childcare). This construc-
tion of the employment relationship and the devaluation of connections 
to others in both liberal theory and the law lead to the lack of accommo-
dation for caregiving responsibilities.120 And although maintaining the 
allocation of family responsibilities beyond the easy reach of legal inter-
rogation keeps the burden of house- and carework on women, it also has 
negative consequences for men by rigidifying gender roles.121 

Both Rawls and regulations on information at the hiring stage pre-
sume the irrelevance of certain characteristics and that a just employment 
relationship (and society) can be constructed without considering them. 
However, in some instances, we might want to question the irrelevance of 
the traits that are currently hidden from view.122 Regulations on preem-
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ployment inquiries focus on formal equality and bias based on identity but 
stop short of a fuller conception of equality, which can only be attained by 
requiring employers to play a more active role in accommodating em-
ployees. By making certain characteristics (e.g., childcare responsibili-
ties), which may require some form of accommodation to enable the em-
ployee to work, irrelevant, this approach fails to interrogate deeper structural 
inequalities that are not reached by seemingly “impartial” antidiscrimina-
tion laws. As Professor Young argues, these sorts of formally neutral rules 
disguise how the particularized views of dominant groups appear univer-
sal and thereby make the claims of oppressed groups for things such as ac-
commodation appear as particularized claims for special interests rather 
than elements that have been ignored by the supposedly neutral stan-
dard.123 Again, the maintenance of an artiªcial public-private divide is harm-
ful because formal equality in the public sphere is insufªcient to give equal 
opportunities to workers when inequalities remain in the private sphere. 

Afªrmative action policies are another manifestation of the principle 
that neutrality cannot effectively address inequality on the basis of par-
ticularity and that these inequalities can be remedied only by recognizing 
particularities and addressing them speciªcally.124 For proponents of af-
ªrmative action, ignorance cannot lead to fairness because historical un-
fairness can only be remedied by taking into account applicants’ particu-
larities. “Equality, deªned as the participation and inclusion of all groups 
in institutions and positions, is sometimes better served by differential 
treatment,”125 and this requires knowing people’s particularities. The con-
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are believed unlikely to play the correctional game of brutal drill sergeant and brutalized 
recruit unless there are some blacks in authority in the camp.” Wittmer v. Peters, 87 F.3d 
916, 920 (7th Cir. 1996) (Posner, J.). Thus, having a black lieutenant was seen as essential 
for the facility to “succeed in its mission of paciªcation and reformation.” Id. I do not 
think that one’s identity in any way dictates what he or she is capable of, and I would be 
highly suspicious of any public or private forces channeling employment opportunities on 
the basis of any characteristic. I am simply positing that in a society in which the effects of 
a history of discrimination, as well as both ongoing overt and covert discrimination, con-
tinue to be felt, and people’s lives are thus shaped in part by their identity, it might be nec-
essary to take these traits into account, both in framing principles of justice and in making 
hiring decisions. This is made clearer through examples discussing the need for accommo-
dation and afªrmative action on the basis of certain traits.  
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tinuing need for afªrmative action in many industries highlights the in-
sufªciency of formal equality and ignorance in the hiring context. 

The view of formal equality embodied in prohibiting preemployment 
inquiries also perpetuates the false dichotomy between antidiscrimination 
and accommodation. Professor Christine Jolls has persuasively argued that 
many observers wrongly dichotomize antidiscrimination and accommo-
dation.126 She notes that “antidiscrimination” is often thought to focus on 
“equal” treatment and “accommodation” to focus on “special” treatment.127 
She highlights the overlap between these two forms of labor market regu-
lation—that some parts of antidiscrimination law (especially disparate 
impact) are requirements of accommodation—and the similarities between 
these two forms of regulation—that both impose costs and require the 
employer to change the norms of the workplace.128 By assuming only re-
quirements of formal equality but refusing to recognize employees’ needs 
for accommodation, prohibitions on preemployment inquiries maintain 
the illusion of legally and conceptually distinct categories of identity-based 
regulations of the labor market. This is problematic because it is difªcult 
to address the needs of marginalized workers when their claims are viewed 
as requests for accommodation or afªrmative action rather than remedies 
for discrimination. 

IV. The Case for the Purposeful Use of Preemployment Inquiries 

A. Regulation of Preemployment Inquiries Is Needed To 
Address Discrimination 

While we might wish that hiring discrimination were a relic of the 
past, research suggests that it persists despite the more than forty years 
since the passage of Title VII. Therefore, although I have criticized the 
effects of prohibitions on preemployment inquiries, in this section, I will 
 

                                                                                                                              

in situations where a federal fund recipient is taking remedial action to correct the 
effects of past discrimination; where the recipient is taking voluntary action to 
overcome the effects of conditions that resulted in the limited participation in its 
programs by people with disabilities; or where a recipient is taking afªrmative ac-
tion pursuant to the requirements of section 503 of the Rehabilitation Act.  

Feldblum, infra note 207, at 542–43 (citing 45 C.F.R. § 84.14(b) (1990)). In such situa-
tions, the employer must make clear to the applicant that answering such inquiries is strictly 
voluntary, that their purpose is remedial, and that refusal to answer the inquiries will not 
result in adverse treatment of the applicant. Id. at 543 (citing 45 C.F.R. § 84.14(b)(1)–(2)). 
These provisions, however, were not incorporated into the EEOC’s regulations implement-
ing the ADA. Id. at 544.  
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explain why they remain necessary, and why we must remedy their effects 
rather than eliminate them. I will also discuss and respond to additional 
potential criticisms of limiting employers’ access to information at the hiring 
stage. 

There is convincing empirical evidence of the continuing problem of 
hiring discrimination, mostly on the basis of race129 and sex.130 Tester studies 
show that whites as compared to minorities and men as compared to 
women tend to fare better in applying for the same job.131 Perhaps more sur-
prising, a recent study demonstrates that motherhood is also a basis for 
hiring discrimination and that knowledge of motherhood status at the appli-
cation stage can have extremely detrimental effects on job applicants who 
are mothers.132 The study sent out pairs of equivalent résumés from fe-
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male applicants, one of which indicated that the applicant was a mother 
of two children and one of which did not mention children, to undergradu-
ates, who were to consider these applicants for a job as a marketing director 
for a communications ªrm.133 When the résumés were pretested without 
indicating any difference in family status, the candidates were equally pre-
ferred.134 However, once the difference in family status was included, 84% 
of the participants would have hired the non-mother candidate, compared 
with only 47% of participants who would have hired the mother.135 Par-
ticipants evaluated mothers as signiªcantly less competent and commit-
ted to work than non-mothers.136 Additionally, the salary offered to non-
mothers by the participants was on average $11,000 more than for moth-
ers.137 Moreover, when asked how many times the candidate could arrive 
late without it affecting the participants’ view of the candidate as “man-
agement material,” mothers were permitted substantially less lateness 
than non-mothers.138 To be considered a qualiªed candidate, mothers, as 
compared to non-mothers, also needed to attain a better score on the “man-
agement proªle exam,” which was described to participants as providing 
evidence about potential for advancement.139 When the study was conducted 
with male candidates, the results were reversed: fathers were not harmed 
by their family status and indeed were beneªted by it.140 Participants of-
fered fathers on average a $4,000 higher salary than non-fathers.141 The 
researchers also sent these résumés to actual job postings and found that 
the résumé from the non-mother received 2.1 times as many calls from pro-
spective employers as the résumé from the mother.142 The results of this 
study demonstrate that a bar on preemployment inquiries regarding family 
status is vital to protect mothers from discrimination and to achieve gen-
der parity regarding the effect of parenthood on job prospects. 

Many wrongly assume that hiring discrimination is not a serious prob-
lem because there are many more claims alleging discriminatory promotions 
and terminations than failures to hire.143 However, the lack of discriminatory 
hiring claims is better explained 

by the heightened difªculty of detecting and proving such claims. 
Indeed, “[c]ontact between the applicant and the employer dur-
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ing the hiring process is typically ºeeting, the eventual outcome 
is unknown to the candidate, and the process itself rarely signals 
exclusionary intent.” Accordingly, victims of hiring discrimina-
tion are less likely to know that they have been discriminated 
against, and to have access to information needed to prove it.144 

In this way, unsuccessful job applicants are also behind a veil of igno-
rance and unable to pursue claims of discrimination due to a lack of in-
formation regarding the basis for a prospective employer’s decision not 
to hire them. Because of the difªculty of ascertaining that one has been a 
victim of hiring discrimination and the special challenges involved in prov-
ing a hiring discrimination claim, it is particularly important to combat 
discrimination at the hiring stage, and thus prevention is, at least under 
current law, almost certainly the best way to address this problem. 

Unfortunately, even a perceived reduction in overt discrimination does 
not indicate that the tides of hiring discrimination have turned. Research 
on human psychology and decision making suggests that decreases in ex-
press discriminatory attitudes might not improve (at least not to the ex-
tent one might imagine) the hiring prospects of disadvantaged groups. It 
is difªcult for people to put aside their biases fully, even if they truly de-
sire to act in a nondiscriminatory manner and believe that they are doing 
so.145 Studies show that people do act, consciously or not, in discriminatory 
ways on grounds that employment discrimination law has deemed irrele-
vant and banned. For example, implicit association tests, which are designed 
to test subconscious biases (i.e., what people actually believe, not what 
they say they believe), indicate widespread bias against various protected 
groups, even by those who claim that they feel no bias towards these 
groups.146 Further, the ªeld of psychology has long recognized the ten-
dency to use group identiªcation as a mental heuristic for judgments and 
the tendency to favor the in-group and disfavor the out-group.147 In this way, 
employers may be ignorant of even more than the information that regu-
lations on preemployment inquiries screen out; they also may not be aware 
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of the stereotypes and discriminatory beliefs that are inºuencing their hiring 
decisions. 

Because these studies show that discrimination is often unconscious, 
regulating information at the hiring stage may be the only effective means of 
preventing hiring discrimination. In addition, employees’ lack of infor-
mation regarding the basis for hiring decisions means that discrimination 
often goes unnoticed. Thus, laws prohibiting discrimination at the hiring 
stage cannot adequately deter this discrimination or sufªciently encour-
age employers to implement mechanisms to address it. In addition, the un-
deniable history of discrimination against many protected groups has 
created a legacy of stereotypes that continue to linger, despite efforts to 
combat them.148 I am not arguing that such biases are inevitable, but given 
our country’s history, the amount of continuing discrimination,149 and the 
lack of sufªcient attempts both inside and outside of the law to counter 
such discrimination, these biases are, regrettably, likely to remain for the 
foreseeable future. For this reason, in addition to the difªculties of prov-
ing hiring discrimination, preventing the opportunity for such biases to op-
erate is incredibly important, and in this respect, regulating information 
at the hiring stage is crucial.150 

B. Criticisms of Regulating Information at Hiring: Do They Accomplish 
Their Purposes? 

Limitations on preemployment inquiries can be seen as serving two 
related functions. First, they can be a way of smoking out discriminatory 
intent. This function is served by the approach taken in Title VII, which 
does not ban preemployment inquiries, but rather allows plaintiffs to util-
ize such inquiries as evidence of discrimination.151 Second, limitations on 
preemployment inquiries can also be used to limit the grounds of infor-
mation on which hiring decisions are made so that certain irrelevant traits 
are not part of the consideration. This view is taken by the ADA, which 
prohibits employers from inquiring into applicants’ disability status at the 
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hiring stage except in several discrete circumstances.152 These two func-
tions of preemployment inquiries are related because allowing such inquiries 
to be used as evidence of discrimination will deter the inquiries, thereby 
reducing access to the information and the ability to make decisions on 
those grounds. 

One can criticize limits on preemployment inquiries as failing at 
both of these goals. Criticism of the limitations of the ªrst function— its 
failure to smoke out discriminatory intent—can take two approaches. First, 
it is arguable that such inquiries do not reliably indicate that hiring deci-
sions are being made on the basis of the prohibited information. This is a 
weak objection. It is a reasonable conclusion that if our society has deemed 
certain traits to be irrelevant, both morally and in terms of employment 
capabilities, an employer’s inquiry into such information indicates that it 
will play a role in his hiring decision. It is difªcult to fathom for what other 
purpose such inquiries would be made at this stage in the employment 
relationship. Regardless of whether the stereotype on which an employer 
relies is based on a “positive” or “negative”153 view of the group of which 
the individual is a member, most of the equality law of the United States 
considers these judgments harmful because any sort of stereotyping preju-
dices people on the basis of traits over which they have little or no con-
trol.154 To be sure, in the context of hiring discrimination, the primary con-
cern tends to be that of conscious or unconscious stereotypes about a group 
that lead an employer to deny a job to an individual at least in part on the 
basis of her membership in that group. However, equality law is con-
cerned more generally with stereotypes of any sort that limit people’s life 
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plans. Second, one might criticize these limitations as inadequate to smoke 
out discrimination because employers frequently make discriminatory hiring 
decisions without relying on such inquiries. This failure, which will be dis-
cussed in detail below, is really a criticism on the ground of the second 
function—barring access to information to prevent this information from 
inºuencing a hiring decision—and does not signal a deeper objection to 
the evidentiary function of these limitations. 

One might also criticize regulating preemployment inquiries because 
they fail to serve the second function—screening out information about 
morally irrelevant traits. In other words, even if certain grounds for hiring 
decisions are banned and employers cannot ask about them, they might still 
play a role if the information is available through other means. Most ob-
viously, some traits will become visible during the hiring process without 
the employer making any inquiries, either through (at least partially) vol-
untary disclosure of information on an applicant’s résumé (e.g., member-
ship in certain afªliation groups), or through involuntary disclosure through 
a face-to-face interview, during which an applicant’s sex and race (and 
perhaps disability and age) are likely to become apparent. In addition, this 
criticism might have even broader reach. An inventive study similar to the 
motherhood discrimination study cited above155 demonstrates how bias 
can affect hiring decisions even when identity has not been made explicit.156 
The experimenters sent out virtually identical ªctitious résumés in response 
to help-wanted ads in two American cities.157 The only variation among 
the résumés was that half were given white-sounding names and half 
were given black-sounding names.158 Résumés with “white” names had a 
50% higher chance of receiving a call from a prospective employer than 
résumés with “black” names, and this was true across several types of 
jobs—managerial, sales, and clerical.159 Even when the résumés—both 
“black” and “white”—were manipulated to present higher quality candi-
dates, “black” résumés still got lower returns than “white” résumés.160 Be-
cause employers will use gender and age, which are usually apparent from 
either a résumé, an interview, or both, as proxies for family responsibili-
ties,161 regulations of preemployment inquiries regarding family status also 
may not prevent discrimination on the basis of childcare responsibilities. 
Given this limitation in the ability of regulations at the hiring stage to screen 
access to information about protected traits, one’s view of the usefulness 
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and importance of these regulations will depend in part on the empirical 
question of how often this limitation arises. 

There is, however, a more fundamental criticism of these regulations: 
that it might be better to address these issues candidly rather than by bar-
ring access to information that permits discrimination. Those who feel that 
limiting access to information does not force employers to confront and 
address their biases, thus impeding change, might favor an open approach. 
Although this is a fair objection, I believe, and the empirical evidence sug-
gests,162 that such limitations on information at the hiring stage are, at this 
point, still necessary to guarantee equal employment opportunity. I advo-
cate the continued use of the limitation on preemployment inquiries, but I 
also urge that we acknowledge their harmful effects and attempt to rem-
edy them. Although regulation of preemployment inquiries should be seen 
as an important stopgap measure towards the goal of equality in employ-
ment, I do not foresee them becoming unnecessary in the near future. 
Biases are typically slow to change, and prohibitions on hiring discrimi-
nation alone are not a sufªcient deterrent to their operation because hiring 
discrimination is extremely difªcult to detect and prove. We can expect 
that bringing more disadvantaged groups into positions in which they are 
underrepresented will serve to combat biases and break down stereotypes, 
reducing discrimination in the future.163 However, because of the uncon-
scious operation of many biases and stereotypes and the particular chal-
lenges involved in relying on hiring discrimination claims to disincentiv-
ize such discrimination, limiting access to information may be the most 
effective way to remedy hiring discrimination. 

As discussed above, because regulations regarding preemployment in-
quiries often do not bar access to all information that could bias hiring 
decisions,164 these regulations are not the only measure that needs to be 
taken to address hiring discrimination. We must also continue to pursue 
other measures that will address bias—including education and afªrmative 
action programs—to achieve a more fair labor market. 
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C. Lifting the Veil: The Reintroduction of Identity Information Under a 
Model of Discourse Ethics 

A variety of measures have been proposed to address the shortcom-
ings resulting from Rawls’s use of ignorance to achieve procedural fair-
ness—namely, an implausibly unsituated conception of the self, false impar-
tiality, construction of a specious public-private divide, and the failure to 
interrogate injustices within the family. Many feminist communitarian 
thinkers, including Benhabib and Young, have advocated for some form 
of discourse ethics, based on the work of Jürgen Habermas.165 In this sec-
tion, relying primarily on the work of Seyla Benhabib, I will discuss how 
discourse ethics can be applied to remedy the failings of Rawls listed above. 
I will then explore how a model of discourse ethics can be applied in the 
employment context to rectify the impoverished structure of the employment 
relationship that results from limiting access to employees’ information at 
the hiring stage. 

The original position is a hypothetical situation whose outcome is 
determined solely by its conditions rather than through a structured proc-
ess. In the original position, ethical principles are deduced without inter-
action, exchange, reciprocity, collaboration, or compromise. Because the 
veil reduces differences to unity, all parties in the original position will 
inevitably arrive at the same conclusions (indeed, one of Rawls’s goals is 
unanimity), thus making communication with and understanding of oth-
ers unnecessary.166 Therefore, “the choice in the original position [can be 
viewed] from the standpoint of one person selected at random.”167 Susan 
Moller Okin tries to defend Rawls against the allegations of his commu-
nitarian critics that the parties in the original position must think from 
the position of nobody, by suggesting that the parties must instead think 
from the position of everybody.168 This means that each individual would 
try to incorporate the interests and concerns of each other individual and 
amalgamate them to arrive at an impartial view of justice. According to 
Okin, to do this we must “consider the identities, aims and attachments 
of every other person, however different they may be from ourselves, as 
of equal concern with our own,”169 requiring, “at the very least, both strong 
empathy and a preparedness to listen carefully to the very different points 
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of views of others.”170 This makes some move away from Rawls’s disen-
gaged mode of arriving at the principles of justice. 

Benhabib argues from a perspective of discourse ethics that Okin’s 
proposal falls short of remedying the failings of Rawls’s theory.171 Dis-
course ethics, derived from the work of Jürgen Habermas, holds that an 
isolated individual thinking about a moral claim cannot legitimate the valid-
ity of that claim.172 Rather, only intersubjective argumentation between 
individuals—a dialectic—can legitimate the validity of the claim.173 Un-
der discourse ethics, the mutual agreement resulting from discourse among 
individuals determines the normative correctness of any claim.174 On this 
basis, Benhabib criticizes Okin’s “substitutionalist” model because it does 
not require parties to face the particular experiences of others and thus 
fails to produce intersubjectivity.175 In other words, Benhabib does not think 
it is possible for any individual to take account of everyone else’s inter-
ests without a dialogue in which particular needs are expressed by concrete 
others.176 

Benhabib maintains that properly arriving at moral decisions requires 
drawing on the particular needs of embodied others through political en-
gagement and dialogue.177 She argues that we need to know the particular 
concerns and interests of others to account adequately for them, and that 
the lack of information about concrete others, either imposed by a veil of 
ignorance or other means, stiºes discourse and the recognition of the 
other.178 She distinguishes between the “substitutionalist universalism” of 
Rawls and Okin, which “dismisses the concrete other behind the facade 
of a deªnitional identity of all as rational beings,” and her own theory of 
“interactive universalism,” which “acknowledges that every generalized 
other is also a concrete other.”179 She highlights three basic distinctions be-
tween discourse ethics and the original position. First, while the original 
position presents a hypothetical situation, discourse ethics involves a real 
dialogue between real people.180 Second, whereas the original position relies 
on ignorance, discourse ethics beneªts from the maximum availability of 
information because, under that theory, increased knowledge results in 
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better judgments.181 Third, unlike the original position, discourse ethics 
allows participants to vary levels of reºexivity, “that is[,] they can intro-
duce metaconsiderations about the very conditions and constraints under 
which such dialogue takes place and they can evaluate their fairness.”182 

Importantly, Benhabib emphasizes that although those behind the 
veil still bring with them prejudices and stereotypes, these prejudices and 
stereotypes are never addressed—“that is[,] confronted, discussed, worked 
out and worked through in an open dialogue with concrete others”—but 
rather they are merely disabled by the veil.183 

[I]n not making room to confront the “otherness” of the other, the 
original position . . . can leave all our prejudices, misunderstand-
ings and hostilities in society, just as they are, hidden behind a 
veil. By contrast, only a moral dialogue that is truly open and re-
ºexive and that does not function with unnecessary epistemic limi-
tations can lead to a mutual understanding of otherness.184 

Rather than a specious “ideal of impartiality” arrived at through igno-
rance, “a conception of impartiality [is needed] that can make room for 
public articulation of the differing perspectives and comprehensive moral 
views that characterize modern pluralism.”185 A model of communicative 
ethics is necessary because it “institutionalizes an actual dialogue among 
actual selves who are both ‘generalized others,’ considered as moral agents, 
and ‘concrete others,’ who are individuals with irreducible differences.”186 
Therefore, “all citizens must be allowed to speak for themselves[,] and the 
only way that we can hear them is if we reason without the veil of igno-
rance in a real dialogue where our prejudices and hostilities could be 
tested and worked through interactively.”187 

The discourse model proposed to remedy the shortcomings of the uni-
versalized impartiality of Rawls can also be applied to the employment 
context. Although in the employment context, the concerns about bias and 
distortion at the hiring stage outweigh the need for access to information,188 
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drawing these boundaries at the hiring stage has effects that can and should 
be countered. Once the employment relationship commences, there is no 
need to retain the boundaries, and the traits should be reintroduced to rem-
edy the defects caused by imposing ignorance on employers and to allow 
for accommodation by employers. 

Discourse ethics supports this view. The epistemological basis of dis-
course ethics holds that those who are uniquely situated in particular con-
texts are in the best position to know their own needs and interests.189 As 
Benhabib explains, it is simply not possible for one to understand or adopt 
the views of others without those views being expressed directly by these 
others.190 It is important, therefore, for employees to articulate their own 
needs in their own voices. Without knowing the particular needs of their 
employees, employers cannot address these needs nor develop adequate 
policies to adapt the workplace to satisfy the needs of diverse employees. 
These needs, then, must be met in the private sphere, often by the family, 
without accommodation. A genuine dialogue among employees and em-
ployers is required to acknowledge fully employees’ concerns and take ad-
vantage of a diverse labor market. Because dominant groups (e.g., whites, 
men, noncaregivers) are still more likely to have power in the vast major-
ity of American workplaces, it is especially important for marginalized 
groups to be able to express their needs, interests, and concerns to their 
superiors, because employers might have few alternatives to access this 
information. 

There are reasons beyond epistemology that discourse ethics pro-
vides in favor of the reintroduction of employees’ traits into the employ-
ment relationship. First, introducing these elements into the employment 
relationship would force employers to confront their stereotypes of em-
ployees with certain identities. A personal conversation between employer 
and employee provides an opportunity for employers to gain valuable infor-
mation about employees that will allow employers to revise their views of 
employees and to empathize with their needs. Second, allowing employ-
ees who are members of marginalized groups to announce their speciªc 
concerns in their own voices allows these groups to develop solidarity, 
which facilitates groups’ abilities to gain political recognition and make 
demands on the dominant group. Third, allowing employees and employ-
ers to engage in discussion reºexively—that is, to question the parame-
ters of the discussion and restructure it to maximize fairness—would in-
crease employees’ input into the conditions of their own working lives, 
which is important to job satisfaction.191 Fourth, reintroducing these traits 
into the employment relationship would help bring certain aspects of em-
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ployees’ lives, including childcare responsibilities, into the public realm, 
thereby helping to break down the artiªcial public-private divide and chal-
lenging the false ideals of impartiality and self-sufªciency supported by 
liberal theory. Finally, the more regular, normalized, and institutionalized 
the reintroduction of these traits into the employment relationship becomes, 
the less these traits will appear aberrant and the less the accommodations 
they require will appear as “special pleas,” thereby remedying the harms 
imposed by the ideal of impartiality. 

D. The Need To Reintroduce Information in the New Economy 

The employment relationship is based on a psychological contract, 
which consists of a belief that some kind of reciprocal exchange agreement 
has been made and both parties have accepted the terms and conditions 
of the agreement.192 The concept of the psychological contract “both cap-
tures the fact that parties bring expectations of reciprocal obligation to 
the employment relationship and accounts for the intense sense of injustice 
that can result when these expectations are not met.”193 In other words, when 
employees do not feel that employers are meeting their end of the bargain 
they become quite dissatisªed. In recent decades, the psychological con-
tract between employers and employees has changed. The old contract was 
an exchange of career development and promotions by the employer for 
loyalty and commitment to the job, and to the organization, by the em-
ployee.194 The new contract, in contrast, incorporates lower expectations 
for long-term employment on the part of both parties, and employees are 
now seen as responsible for their own career development and more commit-
ted to work than to the particular job or organization.195 In the past, with 
smaller employers, longer employment relationships, and greater loyalty 
on the part of both employers and employees, the employment relation-
ship was more personal and intimate. Perhaps in earlier times, elements 
of employees’ identities became part of the employment relationship or-
ganically because of this more developed connection between employee 
and employer. However, the employment relationship in the new econ-
omy is more arms-length and anonymous: employees have become more 
fungible and work has become more contingent.196 Because of this, pro-
hibitions on preemployment inquiries and their construction of disembodied 
employees might have more harmful effects today because employers are 
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less likely to get to know their employees. This creates a greater need now to 
reintroduce formally certain traits into the employment relationship to allow 
employees to have their particular identities and needs recognized.197 

A recent study in Canada suggests that communication between em-
ployees and employers, opportunities for employees to provide input in 
the employment relationship, and employers’ recognition of and support 
for employees are integral to employees’ job satisfaction.198 The study pro-
vides a “new deªnition of a good job, a deªnition based on the social dy-
namics in the workplace as summarized in the quality of the relationship 
between employer and employee. The key elements of that relationship 
are trust, commitment, communication, and inºuence.”199 The authors ªnd 
that “[g]ood employment relationships are the key ingredient of a ‘good 
job,’” even more important than pay or beneªts to overall job satisfaction.200 
They report that “[w]orkers in weak employment relationships desire bet-
ter communication, fairness and respect, recognition, and a more supportive 
work environment. They want more opportunities for meaningful input and 
participation.”201 Creating positive employment relationships requires em-
ployers to consider “the physical, social and psychological aspects of the 
workplace—everything from workloads to respect and the resources needed 
to do an effective job. Equally important is how work is organized. . . . 
Workplaces organized to give more scope for participation have some-
what stronger employment relationships.”202 

Incorporating the ªndings of this study into the idea of the psycho-
logical contract between employer and employee indicates that employ-
ees are likely to feel that an injustice has occurred when they are not given 
the opportunity to communicate with, give input to, and get fair, respect-
ful treatment and recognition from their employers. Reintroducing employ-
ees’ needs and interests into the employment relationship could help to 
build these elements into that relationship, leading to greater job satisfac-
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tion and reducing material and psychic harms imposed by the boundaries 
constructed by prohibiting preemployment inquiries. This suggests that 
institutionalized mechanisms by which employees can express their needs 
and interests to their employers should be implemented. Discourse ethics 
also supports the institutionalization of channels of communication between 
employers and employees.203 Institutionalizing communication in this way 
has the potential for employees and employers together to create the pos-
sibility for progressively reenvisioning the employment relationship.204 

V. Employing an ADA-Like “Information-Shifting” Model 

A. The ADA’s Regulation of Information 

The ADA employs what I will call an “information-shifting model” 
to the problem of employers’ access to knowledge about applicants’ dis-
ability status. The ADA breaks down information access into three stages: 
(1) the application or pre-offer stage, (2) entering employees or post-offer 
stage, and (3) current or existing employees.205 At the pre-offer stage, an 
employer may not perform “a medical examination or make inquiries of a 
job applicant as to whether such applicant is an individual with a disabil-
ity or as to the nature or severity of such disability” unless otherwise ex-
pressly allowed under the statute.206 This prohibition was instituted to root 
out hiring discrimination on the basis of disability. Otherwise, were a dis-
abled person denied a job, it would be difªcult for her to determine whether 
this denial was due to her disability or some other reason.207 The ADA 
does allow for three exceptions to the general rule of banning disability-
related inquiries during the application phase.208 First, an employer may 
“make preemployment inquiries into the ability of an applicant to per-
form job-related functions” if the inquiry is made to each applicant for 
the same job.209 Second, “an employer may ask an applicant” to show how 
she “would perform the essential functions of the job” to which she has 
applied.210 Third, if an applicant’s disability or impairment is obvious to the 
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employer, the employer may ask what accommodation the applicant might 
need.211 For example, if the applicant is blind, the employer can ask how 
she would perform the essential functions of the job, but not how long she 
has been blind or how she became blind.212 

At the post-offer stage, the employer may ask certain questions of 
“entering employees,” deªned under the statute as those to whom an offer of 
employment has been made but who have not yet commenced their em-
ployment duties.213 At this stage, if certain conditions are met, an employer 
“may require a medical examination after an offer of employment has been 
made to a job applicant and prior to the commencement of the employ-
ment duties of such applicant, and may condition an offer of employment 
on the results of such examination.”214 These conditions are that: (1) the 
same examination is given to all entering employees, regardless of dis-
ability, (2) the information gathered is kept on separate forms and medical 
ªles and becomes part of a conªdential medical record,215 and (3) the 
knowledge acquired is employed only to conform to the terms of the 
ADA.216 An employer cannot revoke an offer of employment to an enter-
ing employee based on the information obtained from a medical exami-
nation unless it is both “job-related” and “consistent with business neces-
sity.”217 If the entering employee’s condition presents a “direct threat” to 
other employees, i.e., her condition might harm their health or safety, then 
the employer may also withdraw the offer.218 

Once the employee has begun working, employers are barred from 
requiring an “existing employee” to undergo a medical examination or 
from asking whether the employee has a disability or the nature or sever-
ity of the disability, unless such examination or inquiries are “job-related” 
and “consistent with business necessity.”219 The Equal Employment Op-
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Related Inquiries and Medical Examinations Under the Americans with Dis-

abilities Act (1995), available at http://www.eeoc.gov/policy/docs/medªn5.pdf); see also 
EEOC, Enforcement Guidance: Preemployment Disability-Related Inquiries and 

Medical Examinations Under the Americans with Disabilities Act (2000), avail-
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 Id. at 710–11 (citing 42 U.S.C. § 12112(d)(B)(3)).  
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 Id. at 711 (quoting 42 U.S.C. § 12112(d)(2)(B)(3)). 
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ofªcials who need the data to check compliance with the ADA. Id.  
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 42 U.S.C. § 12112(d)(4)(A) (2000); Belton & Avery, supra note 205, at 711. 
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 Belton & Avery, supra note 205, at 711; 42 U.S.C. § 12111(3) (2000). 
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 42 U.S.C. § 12112(d)(4)(A) (2000); Belton & Avery, supra note 205, at 711. The 

“job-related” and “consistent with business necessity” exception resulted from a legislative 
compromise over the extent to which the ADA would incorporate Title VII’s disparate 
impact jurisprudence after Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989), which 
held that plaintiffs must show a speciªc employer practice that is causally related to the 
statistical disparities to prove disparate impact and made it more difªcult to prove dispa-
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portunity Commission (“EEOC”), the federal agency responsible for im-
plementing and enforcing many of the federal employment discrimina-
tion laws, including Title VII and the ADA, has interpreted the ADA to 
allow employers to conduct medical examinations and make inquiries of 
existing employees when this is necessary to ensure that they can still 
perform the essential functions of their jobs.220 This construction has been 
upheld, largely because such inquiries and examinations might be job-
related and consistent with business necessity when an employee’s injury 
or condition interferes with her ability to perform the essential functions 
of her job.221 The ªnal element of the information-shifting model is the 
ability of employees to introduce their needs into the employment relation-
ship through the ADA’s “reasonable accommodation” requirement, which 
will be discussed below.222 

This model is a positive step towards constructing information ac-
cess in such a way that is sensitive to both the needs of the employment 
relationship and the operation of bias. It recognizes that the amount and 
type of employee information that is available to employers should vary 
depending on the amount and type of harm that discovery of such infor-
mation by an employer would cause an employee. In this way, it acknowl-
edges the necessity of a ºexible, time-sensitive approach to employers’ 
access to information about applicants and employees. The ADA’s infor-
mation-shifting approach treats access to such information as potentially 
harmful at the preemployment stage and protects employees from having 
such information revealed in ways that would be detrimental. As I have 
argued above, it is equally important for the law to acknowledge how the 
denial or availability of such information also plays a role in the construc-
tion of the employment relationship and, in particular, the possibility for 
employer accommodation. The ADA’s information-shifting approach in-
corporates this aspect of information access through the “reasonable ac-
commodation” requirement. 

B. The ADA’s Reasonable Accommodation Requirement 

The ADA requires employers to make “reasonable accommodations 
to the known physical or mental limitations of an otherwise qualiªed in-
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dividual with a disability who is an applicant or employee, unless such 
[employer] can demonstrate that the accommodation would impose an 
undue hardship on the operation of the business of [the employer].”223 Rea-
sonable accommodations 

may include: (A) making existing facilities used by employees 
readily accessible to and usable by individuals with disabilities; 
and (B) job restructuring, part-time or modiªed work schedules, 
reassignment to a vacant position, acquisition or modiªcation of 
equipment or devices, appropriate adjustment or modiªcation of 
examinations, training materials or policies, the provision of quali-
ªed readers or interpreters, and other similar accommodations 
for individuals with disabilities.224 

This reasonable accommodation requirement allows employees with dis-
abilities to reintroduce their particularized needs—as well as elements of 
their identity—into the employment relationship. Although access to this 
information is blocked to the employer prior to the commencement of the 
employment relationship because of its power to bias the hiring process, 
the reasonable accommodation requirement provides a mechanism through 
which the information can be reintroduced so that the employer can take 
reasonable measures to accommodate the employee’s particular needs. 
Moreover, the EEOC’s regulations promulgated pursuant to the ADA state 
that 

[t]o determine the appropriate reasonable accommodation it may 
be necessary for the [employer] to initiate an informal, interac-
tive process with the qualiªed individual with a disability in 
need of the accommodation. This process should identify the pre-
cise limitations resulting from the disability and potential reason-
able accommodations that could overcome those limitations.225 

This mechanism for reintroducing employees’ particularities into the 
employment relationship remedies many of the problems that result from 
the imposition of the “veil of ignorance” on employers at the hiring stage.226 
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108, at 56–57, 66 (on the individual assessment of what is required to make “reasonable 
accommodations” as an example of the ethic of care). 

226
 Although I am choosing to focus on the ADA’s reasonable accommodation re-

quirement in this paper because it best ªts the “information-shifting” model, the reason-



2007] Need for “Information-Shifting” in Employment Law 141 

Articulating her particular needs to her employer allows the employee to 
become an embodied, encumbered self that is more complete and inte-
grated. It allows the employee to incorporate a fuller conception of self, 
thereby reducing identity harm. Enabling employees to express their needs 
to employers and providing an opportunity for employers to fulªll those 
needs helps to build trust, mutual respect, and communication into the 
employment relationship. The reasonable accommodation requirement’s 
recognition that elements of employees’ identities will enter into and af-
fect the workplace helps to break down the artiªcially constructed divi-
sion between employees’ “public” and “private” lives by acknowledging 
the interrelatedness and interdependency of the public and private spheres. 
By requiring employers to accommodate employees’ traits that fall out-
side the stereotype of the model employee, the ADA’s accommodation 
requirement aids in overcoming the bias resulting from the ideal of im-
partiality that accompanies prohibitions on preemployment inquiries.227 
The accommodation of employees’ needs—both disability and otherwise—
leads to greater equality in employment opportunities by better providing 
for the needs of diverse employees. 

Although the reasonable accommodation provision of the ADA does 
not specify any formal procedures by which the information exchange 
would occur, the EEOC acknowledges the importance of communication 
between employers and employees in its reference to the “interactive proc-
ess” by which a reasonable accommodation is determined. This provision 
for negotiation between employers and employees ªts with the model of 
discourse ethics described above.228 As methods for institutionalizing com-
munication are essential,229 the EEOC should consider promulgating regula-
tions that require employers to implement formal mechanisms through 
which employees would articulate their needs to their employers. 

C. An Alternative: Workplace Flexibility “Right To Request” Laws 

The United Kingdom has already recognized the importance of this 
communicative process in the context of workplace accommodations for 
 

                                                                                                                              
able accommodation requirement for religion in Title VII and the accommodation require-
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notes 18, 20–22 and accompanying text. 
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Feldblum, supra note 207, at 545 (arguing that the best approach to remedial or afªrmative 
action with regard to disabled employees is not voluntary questionnaires but recruiting 
from local disability organizations because those with “hidden disabilities” (e.g., heart 
disease, epilepsy, or HIV), the type most identiªed through questionnaires, generally do not 
need afªrmative action). 

228
 See supra Part IV.C.  

229
 See supra note 186 and accompanying text.  



142 Harvard Journal of Law & Gender [Vol. 30 

childcare responsibilities. In April 2002, Parliament passed legislation re-
quiring employers to provide employees with an opportunity to request 
accommodations in the form of modiªed work hours or work location in 
order to care for a child.230 Employment Act 2002 (“Employment Act”) 
guarantees workers in the U.K. the right to ask for working conditions—
unconventional work hours, part-time or job-sharing possibilities, or the 
ability to telecommute—that better suit their needs in the face of their dual 
roles as workers and caregivers.231 Unlike the ADA, the Employment Act 
does not mandate that employers provide the accommodation; it merely 
imposes the compulsory duty to consider requests for accommodation.232 
The Employment Act, like the ADA regulation cited above, speciªcally 
acknowledges the value of discourse: it requires that a regulation be prom-
ulgated providing “for the holding of a meeting between the employer 
and the employee to discuss an application under section 80F within twenty-
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 Employment Act, 2002, c. 22, § 47 (U.K.), available at http://www.opsi.gov.uk/acts/ 
acts2002/20020022.htm (adding 8A to the Employment Rights Act, 1996, 44 Eliz. 2, c. 18 
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www.opsi.gov.uk/acts/acts2006/60018—a.htm#16, which was passed on June 21, 2006. 
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to require that within fourteen days after an appeal is noticed, the employee and employer 
hold a meeting to discuss the appeal, id. at § 80G(2)(g), acknowledging the importance of 
discourse throughout the process. 
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eight days after the date the application is made.”233 The Employment Act 
further requires some amount of speciªc intersubjective discourse and a 
recognition of the needs of the other. It details that in making an accom-
modation request, an employee must “specify the change applied for and 
the date on which it is proposed the change should become effective,” “ex-
plain [to the employer] what effect, if any, the employee thinks making 
the change applied for would have on his employer and how, in his opin-
ion, any such effect might be dealt with,” and explain how the child for 
whom care is requested meets the appropriate age or disability status re-
quirements.234 Although it is clear that this requires the employee to iden-
tify and take seriously the needs of the employer, by requiring considera-
tion of the request, the employer must also, at least to a signiªcant extent, 
become aware of and take seriously the needs of the employee. Interest-
ingly, the Employment Act speciªcally introduces the individual for whom 
the employee is caring directly into the employment relationship by re-
quiring that the employee specify how that individual meets the act’s re-
quirements. Similar legislation is being considered in the United States.235  

Despite the similar intersubjective communicative process, the “right 
to request” legislation can be distinguished from the ADA’s reasonable 
accommodation requirement because it does not guarantee a substantive 
outcome—an accommodation—but instead guarantees the right to proc-
ess.236 Although this legislation can be criticized easily by those who fa-
vor accommodation for merely codifying a right to request accommodation 
rather than the right to the accommodation itself, at least one scholar has 
supported this approach’s potential to provide employees with an effective 
mechanism to introduce and express their needs in the workplace. Professor 
Michelle Travis has noted this approach might more easily gain political 
traction than alternatives guaranteeing particular substantive rights.237 She 
also commented on the potential for achieving positive substantive out-
comes through procedural mechanisms: 

In my experience as a former employment lawyer, many employ-
ers willingly provided accommodations that went well beyond 
what was legally required by the ADA (for example, by giving 
accommodations to workers who would not have met the statu-
tory deªnition of a disabled employee) as a result of the interac-
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tive process. By establishing an institutionalized forum for em-
ployers and workers to discuss potential workplace changes, the 
ADA provides a means for employers to discover that there often 
are no signiªcant ªnancial, administrative, or practical down-
sides to modifying workplace practices as workers desire.238 

Professor Travis’s experience supports the notion that providing the 
opportunity for workers to reintroduce their particularities into the work-
place allows employers to consider these particularities and to evaluate the 
concrete consequences of the intersection of work and family. Although a 
substantive guarantee would undoubtedly better ensure that workers’ child-
care accommodation needs were met, cementing the legal right to request 
accommodation is a positive ªrst step towards reintroducing employees’ 
traits, particularities, and needs for accommodation into the employment 
relationship. Such legislation has promise to change the culture of the work-
place to normalize the expression of employees’ interests and needs and 
employers’ consideration of them. This can beneªt the employment relation-
ship and employees’ abilities to meet the dual pursuits of work and family. 

D. Applying an “Information-Shifting Model” to 
Childcare Responsibilities 

1. Accommodating Childcare Responsibilities in an Information-
Shifting Model 

The ADA model of information-shifting and reasonable accommoda-
tion should be applied to childcare responsibilities. I focus my argument 
on childcare because I believe the lack of provision for these needs is the 
gap in employment law that has had the most detrimental consequences, 
chieºy for women, but also for men.239 There is a vast and growing body 
of literature on workplace accommodations for childcare responsibilities.240 
Because a complete defense of such accommodations is beyond the scope 
of this paper, I will rely on this literature and only brieºy remark on the 
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importance of accommodations for childcare responsibilities. I will then ex-
plain how my argument regarding information-shifting and accommoda-
tion is particularly relevant to the context of childcare accommodations. 

Although there are a multitude of justiªcations for a proposal to ac-
commodate family responsibilities,241 my primary rationale is gender 
equality. Women face certain distinct challenges because of their gender 
in pursuing a variety of career paths. Aside from having to confront con-
tinuing discrimination, sex segregation, and harassment in the workplace, 
women are also impaired in their workforce attachment and career poten-
tial because of the gendered division of childcare and home responsibili-
ties.242 The disproportionate burden of childcare and home duties that 
women currently fulªll imposes signiªcant “career costs” on working 
women, including a 10% to 15% wage penalty for having children, which 
is not experienced by men.243 This could be due to a multitude of factors: 
because women have less time to allocate to market work, they might 
choose more ºexible, lower-paying jobs, resulting in an underutilization 
of their human capital, and might invest less in that human capital know-
ing they have more commitments outside the labor market.244 

Whatever the exact causes, the gendered division of child and home 
labor and its effects in the labor market have other negative effects on 
women, in terms of their self-worth and human potential, economic status, 
and general status in relation to men.245 The current gendered division of 
labor and the lack of remedial measures to address it shape the world of 
opportunities that girls and women imagine are possible, and thus these 
limitations are self-reinforcing.246 Accommodation is necessary to address 
gender inequalities in the “private” sphere that are intimately intertwined 
with inequalities in the market. Allowing accommodation of childcare 
responsibilities and thus the advancement of women would facilitate the 
de-gendering of childcare responsibilities, making it easier for women and 
men to pursue any conception of the good life they choose, including acting 
as a caregiver, without regard to gender. Accommodation would serve to 
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break down rigid gender roles and interrupt the self-reinforcing nature of 
the current gendered division of childcare responsibilities and the gender 
divisions in the labor market. Given these social facts, the failure to ac-
commodate childcare responsibilities affects individuals’ abilities to 
choose and pursue their desired life plan on the basis of their gender. 

Allowing employees to articulate their needs for reasonable accom-
modation of childcare responsibilities to their employers in an informa-
tion-shifting model will help to remedy the problems created by the pro-
hibitions on preemployment inquiries discussed above.247 Such a model 
retains the ban on preemployment inquiries related to family status at the 
hiring stage, which is needed to prevent hiring discrimination on the ba-
sis of childcare responsibilities.248 In addition, just as the ADA accom-
modation requirement accomplished in the disability context, applying an 
information-shifting accommodation model to childcare duties will allow 
employees to become fuller, embodied, and integrated selves and to be rec-
ognized as such by their employers, thereby reducing identity harms; 
help to erase the artiªcial public-private divide and recognize the inter-
dependence between the two spheres; build trust, communication, and sta-
bility into the employment relationship; and correct the bias that results 
from a neutral vision of employment equality by providing for accom-
modation based on particularity. 

An accommodation requirement will also allow employment law to 
promulgate a better understanding of autonomy, as compared to the im-
poverished view embedded in classic liberal theory and replicated under 
current law. As Martha Fineman writes, the relegation of care to the pri-
vate sphere is based on a misconceived view of autonomy that fails to ac-
knowledge the ubiquitous and important nature of care and dependency 
throughout our lives.249 She explains that our lives are marked by depend-
ency in that each of us was dependent as a child and many of us will again 
be dependent as we age.250 Accommodation of childcare needs will allow 
for the recognition of a view of autonomy that better comports with human 
experience—i.e., that the exercise of autonomy relies on connections to 
others rather than their denial. 251 

Regulations limiting access to information about job applicants’ family 
status and responsibilities will fall short of remedying discrimination on 
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the basis of family responsibilities. As demonstrated by the race-related 
résumé study discussed above,252 despite prohibitions on employment in-
quiries, employers will often use proxies in an attempt to determine in-
formation about applicants. In the context of gender and childcare, many 
employers will assume that a woman of a certain age either has children 
or will have children and further assume that this will negatively affect her 
attachment to her job and her job performance.253 Even if there are regu-
lations in place barring employers from inquiring about gender or family, 
an applicant’s gender, usually even more so than race, will be apparent to 
a prospective employer, either by the person’s name or appearance. Be-
cause gender is such a visible characteristic, it is easy for employers to 
use gender as a proxy to discriminate against those prospective employees 
whom they assume will have more childcare responsibilities that might 
interfere with their performance at work—namely, women of childbearing 
age. A ban on inquiries into family status might make employers rely 
more heavily on the available proxy of gender. 

This proxy results in part from the employer seeing the employee as 
an abstract other and without knowledge of her particular situation. By for-
mally reintroducing these traits into the employment relationship, not only is 
there an opportunity for accommodation, but also one for breaking down 
sex-role stereotypes. Having employees engage in discourse with their em-
ployers about their actual needs can weaken these sex-role stereotypes. 
When employees express their particular needs to their employers, they be-
come concrete others and not simply a member of a deªned group. These 
conversations can show the variety of situations and needs of different 
employees and thereby serve to break down rigid notions of what being a 
working mother means. Moreover, having employers relate to their em-
ployees as concrete others provides employers with more accurate infor-
mation about an employee’s actual needs to replace their stereotypes. Not 
all women will request childcare accommodations from their employers—
either because they are not mothers or because they are but do not require 
particular accommodations—and some men will request accommodations. 
Through this repeated interactive process, employers may start to view em-
ployees in concrete, embodied ways, and perhaps this will reduce the power 
of the gender proxy. As these conversations become more regular, they 
allow for the accumulation of institutionalized knowledge about how best to 
address particular needs of employees. The more regular these conversations 
become and the more regularly accommodations are made to meet the 
needs of employees, the norms and structure of the workplace will begin to 
change. 

Workplace accommodations for family responsibilities can take many 
different forms, among them modiªcations to the number of hours worked; 
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modiªcations to the time when those hours are worked; the ability to work 
from home; time off to care for children, fulªll other parenting responsi-
bilities, or attend children’s recreational events; last-minute ºexibility for 
parenting responsibilities that arise unexpectedly; time and facilities to 
pump breast milk; and onsite daycare facilities or other employer-provided 
childcare arrangements. Employees with caregiving responsibilities often 
have different accommodation needs. Reintroducing family responsibili-
ties into the employment relationship through a conversation about accom-
modation allows employees to request the accommodations they need, 
further giving voice to the diversity of needs and interests among con-
crete employees. This expression of variation among employees might 
also loosen the grip of employers’ stereotypes regarding caregiving. More-
over, caregiving means different things to different people. Allowing em-
ployees the opportunity to request the particular accommodations they need 
to meet their childcare obligations enables employees to deªne what be-
ing a parent means to them. It also makes it possible for employees to de-
velop a schedule and method of caregiving that is comfortable for them and 
ªts their lives.254 

2. Differences Between Accommodating Care and Disability 

There are differences, however, between gender and disability that 
should be considered when applying the ADA information-shifting and 
reasonable accommodation model to childcare. First, employers’ reliance 
on proxies, discussed in the last section,255 is much more likely in the 
context of gender and childcare than disability. Because an applicant’s 
caregiving responsibilities are not visible, but are correlated with a trait 
that is—gender—employers can rely on the latter trait as a proxy for the 
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 Some might take issue with placing any burden on employers to accommodate em-
ployees’ childcare responsibilities. I believe it is entirely appropriate to require employers 
to do so. Private industry has played a large role in structuring the workplace so as to make 
fulªlling childcare duties at the same time as succeeding in the workplace a difªcult com-
bination. Employers have shaped the labor market, and as such, they have constructed 
gender divisions and sex segregation at work, which reinforces the gendered division of 
labor at home. The status quo construction of the labor market determines in large part 
what people consider possible, and employers should be held accountable for structuring 
the workplace so as to make it difªcult to combine market work and childcare responsibili-
ties. Compare EEOC v. Sears, Roebuck & Co., 839 F.2d 302 (7th Cir. 1988) (holding that 
Sears was not liable for sex discrimination due to lack of women in sales positions because 
the court found that women simply were not interested in such positions), with Vicki 
Schultz, Telling Stories About Women and Work: Judicial Interpretations of Sex Segrega-
tion in the Workplace in Title VII Cases Raising the Lack of Interest Argument, 103 Harv. 

L. Rev. 1749 (1990) (criticizing “lack of interest” defense on grounds that it fails to recog-
nize the role of employers in shaping women’s work aspirations). And, as discussed above, 
the dichotomy between antidiscrimination and accommodation measures is artiªcial; both 
impose costs on employers. See Jolls, supra notes 126–128 and accompanying text. There-
fore, we should not be so concerned about imposing accommodation requirements on em-
ployers where we would not be concerned about imposing an antidiscrimination measure. 

255
 See supra Part V.D.1. 
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former.256 By contrast, disabilities are usually either apparent, e.g., the need 
for a wheelchair, or hidden, e.g., HIV, and thus proxies do not operate in 
a similarly harmful manner in the disability context. Because proxies are 
readily available as a means to discriminate against caregivers, there is 
reason to believe that the hiring discrimination against this group, which 
persists despite a prohibition on preemployment inquiries, will be more 
insidious than that in the disabilities realm. This is because a disability 
will usually be either hidden—and thus the employer will be unable to 
discriminate on that ground—or apparent—and thus the employee will be 
primed to consider that he or she was not hired due to her disability. A 
woman who is not hired because an employer assumes that she will have 
less commitment to her job because of family responsibilities is less 
likely to detect that she was discriminated against by proxy of her gen-
der. Therefore, in the context of family responsibilities, there is an even 
greater need to raise awareness so that hiring discrimination suits can 
serve more effectively to deter such discrimination. 

Encouraging men to share in childcare responsibilities and to request 
accommodations to do so becomes crucial not only for lessening the bur-
den on women, but also for dismantling the gendered division of child-
care that leads to this discrimination by proxy.257 

VI. Conclusion 

The use of ignorance as a mechanism to achieve fairness is ºawed, 
as can be seen in both Rawls’s Theory of Justice and the prohibitions on 
preemployment inquiries in employment law. The inaccurate view of the 
self as disembodied and decontextualized in Rawls’s original position 
and the consequences this has for privileging certain individuals, namely, 
those who ªt the unencumbered norm, is replicated in the hiring context 
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 See Lester, supra note 154, at 23–24. 
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 Professor Peggie Smith argues that the ADA model might not be the best for ac-
commodating childcare and that Title VII’s religious accommodation provision is a better 
template. Smith notes that “[t]he typical ADA accommodation involves adjusting the man-
ner in which a job is usually executed so as to enable a disabled person to perform that job. 
A key analytical question in ADA case law concerns whether the individual, once accom-
modated, can perform the essential functions of the job.” Smith, supra note 240, at 1464. 
In this way, the ADA is primarily aimed at bringing individuals with disabilities into the 
workplace. Id. at 1464–65. She argues that this problem of workplace entrance is not at 
issue with those requiring accommodation for childcare responsibilities, which are needed 
to prevent these individuals from exiting the workplace by addressing conºicts between 
parental obligations and job duties. Id. at 1465. This argument fails to acknowledge the 
hiring discrimination on the basis of caregiving responsibilities occurring at the preappli-
cation stage, which does create problems with workplace entrance for caregivers. See su-
pra notes 132–142 and accompanying text. Moreover, whether these conºicts are recog-
nized at the beginning of the employment relationship or only later on when they arise, the 
same issue is present: can the employee perform the essential functions of the job with a 
reasonable accommodation? Therefore, the ADA model of information-shifting and ac-
commodation comports with the theoretical underpinnings of childcare accommodations. 
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by barring certain information about applicants from prospective employers. 
The veil of ignorance employed in both Rawls’s theory and employment 
law also constructs an artiªcial public-private divide that ignores the re-
lationship and interdependence between these realms and fails to interro-
gate injustices in the private realm. Despite these shortcomings, imposing 
ignorance on employers at the hiring stage is still a necessary mechanism 
to combat bias in hiring. However, the negative repercussions of impos-
ing a veil of ignorance at hiring can and should be remedied. This can be 
done by implementing an “information-shifting” model similar to the 
ADA that restricts information at hiring but allows employees’ particu-
larities to be introduced into the employment relationship through requests 
for accommodation. This model should be expanded and formalized by 
institutionalizing channels of communication between employees and em-
ployers, to improve and build the employment relationship, increase em-
ployee job satisfaction, and enhance workplace equality. This model can 
be utilized to accommodate childcare responsibilities, as the current absence 
of such provisions is one of the most notable examples of liberal theory’s 
and employment law’s failure to acknowledge the importance of interde-
pendence and connections to others and their use of an artiªcial public-
private divide to deny injustices in the private realm. Only by lifting the 
veil can we see employees for who they are—with needs, interests, con-
nections, and concerns—and accommodate them to allow them to lead full 
and productive lives, regardless of what is behind the veil. 



 


