BIPARTISAN CAMPAIGN REFORM ACT

On March 27, 2002, President George W. Bush signed into law! the
most sweeping reform of the federal campaign finance system in twenty-
five years. The Bipartisan Campaign Reform Act of 2002 (“BCRA”),2
sponsored by Representatives Martin Meehan (D-Mass.) and Christopher
Shays (R-Conn.),* has at its core two prohibitions. First, the BCRA bans
the solicitation, receipt, transfer, donation and spending of soft money by
political parties for federal elections.* Second, the BCRA prohibits cor-
porations and unions from using treasury money to pay for “electioneer-
ing communications,” which are candidate advertisements within sixty
days of a general election and thirty days of a primary election.’

The BCRA also includes several other provisions that modify the
structure of the campaign finance system. The Act increases hard money
limits on permissible contributions by individual donors from $1,000 to
$2,000 per candidate per election,® from $20,000 to $25,000 per national

I See Press Release, White House Office of the Press Secretary, President Signs Cam-
paign Finance Reform Act (Mar. 27, 2002), available at http://www.whitehouse.gov/news/
releases/2002/03/20020327.html.

2 Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155, 116 Stat. 81 (to be
codified in scattered sections of 2 U.S.C.).

3 Representatives Meehan and Shays introduced the bill as H.R. 2356, 107th Cong.
(2001). The Senate version of the bill was introduced by Senators John McCain (R-Ariz.),
Russell Feingold (D-Wis.), and seventeen other Senators as S. 27, 107th Cong. (2001). See
147 CONG. REC. S298 (daily ed. Jan. 22, 2001) (statement of Sen. McCain). Senators
McCain and Feingold had introduced a bipartisan campaign reform bill in every congres-
sional session since 1995. See 148 CoNG. REc. S2104 (daily ed. Mar. 22, 2002) (statement
of Sen. Feingold). Not until 1997, however, did soft money and issue advertisements be-
come the focus of the legislation. See 144 CoNG. REc. S10,067 (daily ed. Sept. 9, 1998)
(statement of Sen. Feingold) (stating that in 1996, parties stopped using soft money exclu-
sively to get out the vote, and began running issue ads designed to support particular can-
didates, leading to changes in the legislation’s focus).

4 Bipartisan Campaign Reform Act of 2002 § 101. Soft money is defined as “funds
raised and/or spent outside the limitations and prohibitions” of the Federal Election Cam-
paign Act, 2 U.S.C. §§ 431-455 (2000). See FEp. ELECTION COMM’N, TWENTY YEAR RE-
PORT, ch. 3 (1995), available at http://fecwebl.fec.gov/pages/20year.htm. Hard money is
contributions received in accordance with FECA guidelines. See generally id. For a more
thorough explanation of soft money, see infra text accompanying notes 56—65.

5> Bipartisan Campaign Reform Act of 2002 § 203. See infra notes 76-90 for a more
detailed analysis of this provision.

¢ Bipartisan Campaign Reform Act of 2002 § 307(a)(1). Senator Dianne Feinstein (D-
Cal.) argued that this increase “will reinvigorate individual giving . . . reduce the incessant
need for fund-raising . . . give candidates and parties the resources they need to respond to
independent campaigns . . . [and] reduce the relative influence of PACs.” 148 CoNG. REc.
S2154 (daily ed. Mar. 20, 2002) (statement of Sen. Feinstein). While $1,000 per donor may
seem insignificant, when added up over thousands of donors, the effect becomes more
dramatic. See generally id. Some proponents of campaign finance reform have criticized
this provision for that very reason, claiming that the increase in hard money will only in-
crease the disparity between the donations of the rich and the poor. See Press Release,
National Association of State Public Interest Research Groups, Lawsuit Challenges
McCain-Feingold’s Hard Money Increases (May 7, 2002), available at http://www.pirg.
org/democracy/democracy.asp?id2=6885.
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party committee per year,” and from $5,000 to $10,000 per state or local
party committee per year.® In addition, the Act increases aggregate limits
on hard money contributions by individuals from $25,000 per year to
$95,000 per every two years, of which only $37,500 may be contributed
to candidates or candidates’ committees.” The BCRA also clarifies and
amends federal election law by prohibiting any government employee or
official from fundraising on federal property,'” fraudulently soliciting
funds,' or receiving contributions from minors.'? Finally, the Act con-
tains further provisions that strengthen the ban on foreign contributions,'?

7 Bipartisan Campaign Reform Act of 2002 § 307(a)(2). Senator Mitch McConnell (R-
Ky.) noted that, without soft money in 2001, “the total cash on hand for the six national
party committees would have dropped from $66 million down to $6 million: For the three
national Republican committees it would drop from $56 million down to $19 million; and
for the three national Democratic Party committees, from $10 million down to a debt of
$13 million.” 148 ConG. REc. S2121 (daily ed. Mar. 20, 2002) (statement of Sen. McCon-
nell). The increase in limits on hard money contributions to national party committees
provides a small pathway through which the committees can regain funds. See 148 CoNG.
REcC. S2153-54 (daily ed. Mar. 20, 2002) (statement of Sen. Feinstein).

8 Bipartisan Campaign Reform Act of 2002 § 102. Since national party committees
will lose a significant portion of their funds, they will be less able to contribute to state and
local party operations. See 148 CoNG. REc. S2121 (daily ed. Mar. 20, 2002) (statement of
Sen. McConnell). This provision will increase the sum of direct, hard money contributions
to state and local parties. See 148 ConNG. REc. S2153-54 (daily ed. Mar. 20, 2002) (state-
ment of Sen. Feinstein).

° Bipartisan Campaign Reform Act of 2002 § 307. Senator Fred Thompson (R-Tenn.)
introduced a version of this provision as an amendment to the Senate’s bill. See 147 CoNG.
REec. S3005-06 (daily ed. Mar. 28, 2001). Senator Feinstein argued, as she did with the
increased individual contribution limit, see supra note 6, that this change will reduce the
influence of political action committees (“PACs”) by permitting individuals and national
party committees to contribute more money to individual candidates. See 148 CONG. REc.
S2154 (daily ed. Mar. 20, 2002) (statement of Sen. Feinstein).

10 Bipartisan Campaign Reform Act of 2002 § 302. While current law prohibits solici-
tation and receipt of contributions in one’s federal office or on a navy yard, fort, or arsenal,
18 U.S.C. § 607 (2000), the BCRA amends federal law to clarify that the President and
Vice President are subject to this ban as well. Bipartisan Campaign Reform Act of 2002
§ 302.

1 Bipartisan Campaign Reform Act of 2002 § 309. Senator Bill Nelson (D-Fla.) pro-
posed this amendment in order to give the Federal Election Commission the power to
prosecute individuals who misrepresent themselves as agents of a candidate. See 147
CoNG. REc. S3122 (daily ed. Mar. 29, 2001) (statement of Sen. Nelson).

12 Bipartisan Campaign Reform Act of 2002 § 318. Senator McCain argued for inclu-
sion of this provision, citing studies that indicated

individuals are evading contribution limits by directing their children to make
contributions. [For example,] [a]ccording to a Los Angeles Times study, individu-
als who listed their occupation as student contributed $7.5 million to candidates
and parties between 1991 and 1998. Upon further investigation, some of these
contributions were made by infants and toddlers. In another instance, the paper
found that two high school sisters contributed $40,000 to the Democratic Party in
1998. When asked about the contribution, the high school sophomore answered
that it was a “family decision.”

148 ConNG. REc. S2145 (daily ed. Mar. 20, 2002) (statement of Sen. McCain).
13 Bipartisan Campaign Reform Act of 2002 § 303. According to Senator Christopher
Bond (R-Mo.), this provision is a reaction against attempts to circumvent the old ban
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augment disclosure requirements,'* mandate studies of state “Clean Elec-
tions” policies,' and increase contribution limits for those donating to
candidates whose opponents spend large sums of their own money.!®

While all of the BCRA’s provisions are important, this Recent De-
velopment will focus on the two most influential and controversial sec-
tions of the BCRA: the soft money ban and the limits on electioneering
communications. It is no coincidence that these two sections are the pri-
mary focus of pending litigation challenging the constitutionality of the
BCRA." Over the past seven years, the use of the campaign practices
that these two provisions address has grown dramatically, and the pri-
mary purpose of the BCRA is to eliminate these practices.'®

against foreign contributions by channeling them through United States citizens, including
religious figures such as nuns. See 147 CoNG. Rec. S3187 (daily ed. Mar. 30, 2001)
(statement of Sen. Bond).

14 Bipartisan Campaign Reform Act of 2002 §§ 306, 501-504. This portion of the leg-
islation calls for the Federal Election Commission to promulgate standards for software to
post receipts and disbursements on the Internet, and to maintain a particular Internet site
for this purpose. Id.

51d. § 310. The U.S. Comptroller General must study and report within one year on
the Clean Elections policies of Arizona and Maine. /d. More specifically, he must study the
number of individuals who accepted Clean Elections funds, the number of incumbents
compared to the number of challengers who took the funds, the rate of success of those
who took funds, and the total number of races that included a Clean Elections candidate.
Id.

1o 1d. §§ 304, 316, 319. Since the Supreme Court has found unconstitutional congres-
sional limits on a candidate’s spending from his own personal funds, see Buckley v. Valeo,
424 U.S. 1, 143 (1976), this “millionaire provision” permits increased contribution limits
for candidates facing wealthy opponents. See Bipartisan Campaign Reform Act of 2002
§§ 304, 316, 319. Senator Richard Lugar (R-Ind.) justified this provision by arguing that

parties now spend a great deal of energy recruiting millionaires to run for office,
because it is the simplest way to apply millions of dollars—sometimes tens of
millions—to a political race virtually free of regulation. As more restraints on
fundraising are added, the incentive to recruit millionaire candidates in-
creases. . . . The millionaires amendment in this bill will not eliminate the advan-
tage of wealthy candidates, but it will substantially reduce the current incentives
that place personal wealth near the top of qualifications for candidacy.

148 CoNG. REC. S2148 (daily ed. Mar. 20, 2002) (statement of Sen. Lugar).

17 Senator McConnell, the National Rifle Association, and the American Federation of
Labor, among others, have filed complaints alleging that the BCRA is unconstitutional. See
McConnell v. Fed. Election Comm’n, No. 02-582 (D.D.C. filed Mar. 27, 2002). Senator
McConnell’s complaint charges, inter alia, that the BCRA’s restrictions on soft money and
electioneering communications violate First Amendment rights to free speech and free
association and the Equal Protection component of the Due Process Clause of the Fifth
Amendment. See generally Second Amended Complaint for Declaratory and Injunctive Relief,
McConnell v. Fed. Election Comm’n, No. 02-0582 (D.D.C. filed May 7, 2002), available
at http://www.law.stanford.edu/library/campaignfinance/mcconnell-v-feccomplaint50702.pdf.
The complaint seeks injunctive relief to prevent the enforcement of the BCRA’s major
provisions. See id. at 50. For a discussion of whether the Supreme Court will hold that the
BCRA violates the First Amendment, see infra text accompanying notes 103—195.

18 See 148 ConNG. REc. S2104 (daily ed. Mar. 20, 2002) (statement of Sen. Feingold).
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The Supreme Court has recognized the reduction of corruption and
the appearance of corruption as compelling governmental interests."
Congress is charged with legislating in the best interests of the American
public, but when the interests of the public conflict with the interests of a
large donor, legislators face a conflict of interest.”> Campaign finance leg-
islation has tried to eliminate the possibility of campaign contributions
leading to a quid pro quo for more than a century.”! Despite these at-
tempts, new means for money to influence campaigns like soft money
and sham issue advocacy® have continued to arise.”® Without any limits
on these activities, corruption or the appearance of corruption could taint
congressional action.”* The BCRA’s bans on soft money and corporate
and union electioneering communications are designed to reduce these
potentially corrupting influences.” Since donations of soft money both
express support for a party and express an interest in associating with
other members of that party, the First Amendment rights to free speech
and association are triggered. The provisions limiting corporate and un-
ion electioneering communications also trigger First Amendment con-
cerns. The BCRA, however, successfully walks the fine line between ef-
fective regulation and protected expression because the Act allows for
expressions of loyalty to a party through other means, and because, in the
electioneering context, the Act focuses on reducing corporate and union
influence on federal elections. For these reasons, the BCRA’s core provi-
sions banning soft money and electioneering communications are both
constitutional and strong policy.

The legal framework for regulating campaign finance has long been
a divisive issue in the United States.?® The first major pieces of campaign

19 See Buckley v. Valeo, 424 U.S. 1, 26 (1976) (holding that corruption and the appear-
ance of corruption are “constitutionally sufficient justification[s]” for FECA’s contribution
limits).

20 See 148 CoNG. REc. H352 (daily ed. Feb. 13, 2002) (statement of Rep. Shays) (“The
candidates know who makes these huge contributions and what these contributors expect.
Candidates not only solicit these funds themselves, they meet with big donors who have
important issues pending before the government; and sometimes, the candidates’ or the
party’s position appear to change after such meetings.”).

21 See infra text accompanying notes 27-63.

2 The term “sham issue advocacy” is commonly used to refer to advertisements that
purport solely to advocate a particular issue, but in the process endorse a candidate for
office. See, e.g., 148 CoNG. REc. S2141 (daily ed. Mar. 20, 2002) (statement of Sen.
McCain).

2 See 148 CoNG. REc. H349 (daily ed. Feb. 13, 2002) (statement of Rep. Robert Bor-
ski (D-Pa.)).

2 See 148 ConG. REc. H351-53 (daily ed. Feb. 13, 2002) (statement of Rep. Shays)
(citing several examples where large soft money contributions posed potential conflicts of
interest for members of Congress).

% See 148 CoNG. REc. H349 (daily ed. Feb. 13, 2002) (statement of Rep. Borski).

2 See generally Anthony Corrado, History of Federal Campaign Finance Regulation,
in NEw CAMPAIGN FINANCE SOURCEBOOK 1, 1-25 (forthcoming 2002), (explaining in
detail the statutory history of campaign finance regulation), available at http://www.brook.
edu/dybdocroot/gs/ct/sourcebk01/HistoryChap.pdf.
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finance legislation responded to the “spoils system,” in which workers
received jobs from political parties and in return paid a percentage of
their salary to the party.”” Without employees to fund them, political par-
ties looked to corporations to increase their contributions.?® The Tillman
Act of 1907 subsequently prohibited national banks or federal corpora-
tions from donating to political candidates and also prohibited any state
bank or corporation from donating to federal candidates.”” In 1943, Con-
gress expanded the Tillman Act to prohibit contributions from labor un-
ions.** Unions responded by creating political action committees
(“PACs”), groups that collected money apart from union dues and used
those funds to finance political activity, raising over $1.4 million for use
in federal elections in their first year.’! After that point, Congress passed
little legislation relevant to campaign finance until 1971.

In 1971, Congress passed the Federal Election Campaign Act
(“FECA”),* primarily to account for the rising costs of campaign adver-
tisements by limiting the amount of money federal candidates could
spend on advertising as a whole, and on radio and television advertising
specifically.®® FECA also designated officials to collect quarterly reports
from candidates of their contributions and expenditures.** While these
reforms were substantial, in the wake of Watergat, Congress further ex-
panded the regulations.* The 1974 amendments to FECA* set specific

27 See id. at 1-2. The first major piece of campaign finance legislation prohibited gov-
ernment employees from requesting these payments, called assessments, from naval em-
ployees. See Naval Appropriations Act of 1867, ch. 172, 14 Stat. 489, 492. The Pendleton
Act of 1883 further limited the spoils system by requiring government employees to pass a
competitive exam and prohibiting solicitation of donations from these employees. See
Pendleton Act of 1883, ch. 27, 22 Stat. 403. In 1939, the Hatch Act expanded the scope of
the Pendleton Act to prohibit solicitation of funds from government workers in New Deal
created programs. See Hatch Political Activities Act, ch. 410, 53 Stat. 1147 (1939). See
also Corrado, supra note 26, at 6-7.

28 See Corrado, supra note 26, at 2 (stating that corporations increased their contribu-
tions to $50,000 or more after the Naval Appropriations Act).

29 See Tillman Act of 1907, ch. 420, 34 Stat. 864.

30 See War Labor Disputes Act, ch. 144, §§ 9-10, 57 Stat. 163, 167-68 (1943) (prohib-
iting union contributions until six months after World War II ended); Labor Management
Relations Act of 1947, ch. 120, § 304, 61 Stat. 136, 159-60 (codified at 2 U.S.C. § 441(b))
(establishing ban without sunset provision).

31 See Corrado, supra note 26, at 8.

32 Federal Election Campaign Act of 1971, Pub. L. No. 92-225, 86 Stat. 3 (codified as
amended at 2 U.S.C. §§ 431-455).

3 See Corrado, supra note 26, at 10. FECA limited a candidate’s overall media spend-
ing to the greater sum of $50,000 or $.10 times the voting-age population. Federal Election
Campaign Act of 1971 § 104(a)(1)(A). The law also limited a candidate’s radio and televi-
sion advertising to no more than sixty percent of his overall media spending. Id. at
§ 104(a)(1)(B).

3 See Federal Election Campaign Act of 1971 § 304.

35 See Corrado, supra note 26, at 11 (listing some of the campaign finance abuses by
the Nixon campaign). Nixon’s abuses included maintaining at least three undisclosed slush
funds that contained millions of dollars and receiving corporate contributions. See id. (cit-
ing HERBERT E. ALEXANDER, FINANCING THE 1972 ELECTION 39-76 (1976)).

3 Federal Election Campaign Act Amendments of 1974, Pub. L. No. 93-443, 88 Stat.
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limits on contributions: the legislation limited contributions by individual
donors to $1,000 per candidate and $25,000 total; contributions by PACs
to $5,000 per candidate; and expenditures by individuals or groups on
behalf of a candidate to $1,000 per year per candidate.”” The amendments
also replaced limits on advertising in specific media with a general limi-
tation on a campaign’s total expenditures.® Finally, the amendments re-
quired disclosure statements from both candidates and individuals detail-
ing contributions and expenditures.* To enforce this new regulatory
framework, the FECA amendments created the Federal Election Com-
mission (“FEC”), a six-person panel charged with reviewing disclosure
documents, promulgating rules and regulations concerning campaign
practices, and seeking civil injunctions to ensure compliance with the
limits.* Finally, the amendments provided funding for presidential can-
didates through an optional tax distribution that had been established in
the Internal Revenue Code.*

In 1976, the Supreme Court considered the constitutionality of
FECA and its amendments in Buckley v. Valeo.** After a thorough analy-
sis of FECA’s provisions, the Court upheld most of the law, but ruled that
its limits on candidates’ expenditures and on “independent” expenditures
by individuals or groups impermissibly infringed First Amendment
rights.* To arrive at this holding, the Court distinguished between “con-
tributions,” “coordinated expenditures,” and “independent expenditures.”*
Under the Buckley holding, Congress (or states) may limit the amount of
contributions and coordinated expenditures, since such limits further a
compelling governmental interest in reducing corruption.*> Congress may

99

1263 (codified as amended in scattered sections of 2 U.S.C.).

37 See id. § 101. These limits were much more comprehensive than those of the origi-
nal FECA, which merely prohibited corporate and union contributions and limited the
amount a candidate or his family could spend on his own campaign. See Federal Election
Campaign Act of 1971 § 608. The 1974 Amendments preserved both of these provisions.
See Federal Election Campaign Act Amendments of 1974 §§ 101(b)(1)(a), 103.

3 Compare Federal Election Campaign Act of 1971 § 104(a) (limiting the amount a
candidate may spend on communications media), with Federal Election Campaign Act
Amendments of 1974 § 101(c)(1) (limiting a candidate’s expenditures).

¥ See Federal Election Campaign Act Amendments of 1974 § 201.

40 See id. § 208.

4 See id. § 403 (appropriating to the Presidential Election Campaign Fund an amount
equal to that designated for the fund by individual taxpayers both before and after the
Amendments took effect).

2424 U.S.1(1976).

$1d. at 143.
4“]d. at 47. The Court defines a contribution as a “general expression of [financial]
support of a candidate and his views . .. .” Id. at 21. Independent expenditures are expendi-

tures made by individuals or groups that were not “authorized or requested” by the candi-
date or an authorized agent. Id. at 37. Coordinated expenditures are “expenditures con-
trolled by or coordinated with the candidate and his campaign ... [that] are treated as
contributions rather than expenditures under the Act.” Id. at 46.

4 1d. at 58-59.
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not, however, limit the amount of independent expenditures without un-
duly treading on First Amendment rights.*

In the process of striking down FECA’s restrictions on independent
expenditures, the Supreme Court in Buckley also announced a general
principle that election laws that restrict speech must be construed nar-
rowly to avoid unconstitutional vagueness.*” The Court found that unless
it were “to clearly mark the boundary between permissible and imper-
missible speech,”*® vaguely worded statutes could result in the regulation
of “‘public discussion of public issues that are also campaign issues

.”7% According to the Court, the only way to prevent all pohtlcal
speech from potential restriction by FECA was to read FECA’s scope “as
limited to communications that include explicit words of advocacy of
election or defeat of a candidate.”® If FECA were not so construed, it
could be read to cover all forms of issue advocacy, making it facially in-
valid on vagueness grounds.’! Applying this construction to FECA’s dis-
closure requirements, the Court found the requirements constitutional,
but only for those contributions and expenditures involving express ad-
vocacy.>

Congress amended FECA in 1976 to accommodate the framework
established in Buckley, reinstating spending limits only for those presi-
dential candidates who opted to take public funds for their campaigns,*
and limiting the amount an individual could contribute to a PAC to
$5,000 per year and to a national party committee to $20,000 per year.**

4 Buckley, 424 U.S. at 58-59.

47 See id. at 40-44.

“1d. at 41.

4 1d. at 43 (quoting Buckley v. Valeo, 519 F.2d 821, 875 (D.C. Cir. 1975)).

0 1d. at 43.

SUId. at 44. While the Court does not use the term “issue advocacy,” it gives a rough
definition of the kind of speech that is not express advocacy, and thus is beyond congres-
sional regulation: “[flunds spent to propagate one’s views on issues without expressly
calling for a candidate’s election or defeat are thus not covered.” Id.

32 See id. at 60-84. The Buckley Court found that FECA’s disclosure requirements fur-
thered compelling governmental interests in informing the electorate and preventing cor-
ruption in the political process. See id.

33 See Federal Election Campaign Act Amendments of 1976, Pub. L. No. 94-283, sec.
112, § 320, 90 Stat. 475, 488 (1976) (codified at 2 U.S.C. 441a(b)) (establishing presiden-
tial campaign expenditure limits for publicly funded candidates). The Supreme Court had
indicated in Buckley that it would treat such an opt-in program as a voluntary limitation on
a candidate’s speech. See Buckley, 424 U.S. at 57. The Buckley Court reasoned that

Congress may engage in public financing of election campaigns and may condi-
tion acceptance of public funds on an agreement by the candidate to abide by
specified expenditure limitations. Just as a candidate may voluntarily limit the
size of the contributions he chooses to accept, he may decide to forgo private
fundraising and accept public funding.

Id.
3 Federal Election Campaign Act Amendments of 1976, sec. 112.
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The amendments also increased disclosure requirements to ensure greater
accuracy in the reporting of independent expenditures.

In 1979, Congress further amended FECA™ to permit political par-
ties to spend unlimited amounts on grass-roots activities, expanding the
role of unregulated “soft money” contributions, which are contributions
made by individuals to political parties that are outside the scope of
FECA.”” The 1979 Amendments changed the legal definition of “contri-
bution” so that it would not include amounts that parties could spend on
certain grass-roots political activities.”® This change in definition re-
sponded to financial concerns expressed by state and local party leaders
by greatly expanding a party’s ability to make use of unregulated contri-
butions.”

While this provision largely lay dormant for more than a decade,
relegated to its initial purpose of facilitating local get-out-the-vote activi-
ties, both parties began large soft money drives in the mid-1990s.% Soft
money spent by parties grew from $86 million in 1992, to $262 million
in 1996, to $495 million in 2000.%' This unlimited party spending permit-
ted corporations, unions, individuals, and other interested entities to
evade contribution limits by channeling money through political parties,
potentially leading to a quid pro quo.®> Concern over this growth in cam-
paign spending outside the limits established by FECA was a major im-
petus for the passage of the BCRA.%

The BCRA bans the use of soft money by political parties in federal
elections, providing that “[a] national committee of a political party (in-
cluding a national congressional campaign committee of a political
party) may not solicit, receive, or direct to another person a contribution,

3 1d. sec. 104.

% See Federal Election Campaign Act Amendments of 1979, Pub. L. No. 96-187, sec.
101, § 301, 93 Stat. 1339, 1342-44 (codified at 2 U.S.C. § 431 (2000)).

57 See generally FED. ELECTION COMM’N, supra note 4, at ch. 3.

% Federal Election Campaign Act Amendments of 1979 § 101(8)(B). Following the
1979 FECA Amendments, state and local parties were permitted to use soft money to en-
gage in a variety of grass-roots activities, including mailing out sample ballots to support-
ers, printing campaign materials (such as signs and buttons) for use “in connection with
volunteer activities” on behalf of party candidates, and sponsoring get-out-the-vote and
voter registration efforts on behalf of presidential candidates. Federal Election Campaign
Act of 1971, 2 U.S.C. 441a(b)(8)(B) (2000). See also FED. ELECTION COMM’N, supra note
4, at ch. 3.

3 See Corrado, supra note 26, at 17. Soft money may be used for get-out-the-vote
drives, voter registration, bumper stickers, buttons, stickers, brochures, and practically
every mechanism for increasing name recognition except for print or broadcast advertising.
See id.

% See 148 CoNG. REC. S2104 (daily ed. Mar. 20, 2002) (statement of Sen. Feingold).

o Id.

62 See id.

63 See id. (stating that in 1997, after the explosion of soft money use in the 1996 elec-
tions, banning soft money became the primary focus of congressional efforts to reform the
campaign finance system); 148 CoNG. REc. H351-52 (daily ed. Feb. 13, 2002) (statement
of Rep. Shays).
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donation, or transfer” of funds outside of the hard money limits set by
FECA.% The BCRA also prohibits state and local party committees from
using soft money for supporting get-out-the-vote campaigns, for purchas-
ing voter identification lists, and for conducting other local activities for
federal candidates.®® Sponsors of the Act argued that this extra limitation
is necessary because federal candidates could otherwise avoid the effects
of federal contribution limits by benefiting from large soft money expen-
ditures by state and local parties.®® The BCRA’s soft money provisions
are thus designed to ensure that federal candidates are unable to use un-
regulated soft money contributions in their campaigns.

Another area of campaign finance law that became more frequently
exploited in the 1990s was the unregulated broadcasting of issue adver-
tisements that were designed to favor but not explicitly endorse a particu-
lar candidate.®”” These advertisements may be sponsored by political par-
ties using soft money, or by private individuals or groups making inde-
pendent expenditures.® In Buckley, the Supreme Court held that issue
advertisements made as independent expenditures constitute highly ex-
pressive messages, triggering First Amendment strict scrutiny.® In distin-
guishing between issue advocacy and express advocacy,” the Court sug-
gested that express advocacy can be identified by the language it con-
tains: express advocacy includes “explicit words of advocacy of election
or defeat of a candidate” such as “vote for,” “elect,” “support,” “cast your
ballot for,” “Smith for Congress,” “vote against,” “defeat,” or “reject.””!
Some pundits consider even the following advertisement issue advocacy
under the Buckley test because it lacks any “magic words”: “Senate can-
didate Winston Bryant’s budget as attorney general increased 71 percent.
Bryant has taken taxpayer-funded junkets to the Virgin Islands, Alaska
and Arizona. And spent about $100,000 on new furniture . ... Winston
Bryant: government waste, political junkets, soft on crime.””? The Court,
by interpreting FECA to require disclosure of only express advocacy and
not issue advocacy,” has permitted corporations to use money to fund

99 ¢ 99 ¢

% Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155, § 101, 116 Stat. 81,
82 (to be codified at 2 U.S.C. § 323).

5 1d. § 101(b).

% See 148 CoNG. REc. S2138 (daily ed. Mar. 20, 2002) (statement of Sen. McCain)
(“We have authority to extend the soft money reforms to the State and local level where it
is necessary, as it is here, to protect the integrity of Federal elections.”).

67 See 148 ConNG. Rec. S2101 (daily ed. Mar. 20, 2002) (statement of Sen. Barbara
Boxer (D-Cal.)).

8 See generally 148 CoNG. REc. S2098 (daily ed. Mar. 20, 2002) (statement of Sen.
Paul Wellstone (D-Minn.)).

% Buckley v. Valeo, 424 U.S. 1, 43-44 (1976).

0 See supra text accompanying notes 50-51.

"' Buckley, 424 U.S. at 44 n.52.

72 Seth P. Waxman, Editorial, Free Speech and Campaign Reform Don’t Conflict, N.Y.
TiMmEs, July 10, 2002, at A21.

73 See supra text accompanying note 52.
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commercials that undermine legal restrictions on corporate campaign
expenditures.” Corporations, along with unions, political parties, and
other groups, have been able to take advantage of this ambiguity in the
law to spend unlimited amounts of money on advertisements in support
of a candidate as long as they avoided the magic words of express advo-
cacy.”

The BCRA responds to the problem of unregulated issue advocacy
by prohibiting corporations and unions from sponsoring “electioneering
communications” and placing disclosure requirements on individuals
who sponsor “electioneering communications.”’® The BCRA prohibits the
funding of “electioneering communications” by corporations, trade asso-
ciations, and labor organizations from the group’s treasury money within
sixty days of a general election and thirty days of a primary.” Mean-
while, nonprofit corporations that organize under Internal Revenue Code
Section 527 to promote a particular issue are exempt from the election-
eering communications provisions.”

The effect of these provisions hinges on the Act’s definition of “elec-
tioneering communication” as

any broadcast, cable, or satellite communication which refers to
a clearly identified candidate for Federal office; is made within
60 days before a general, special, or runoff election for the
office sought by the candidate; or 30 days before a primary or
preference election, or a convention or caucus of a political
party that has authority to nominate a candidate, for the office
sought by the candidate; and . . . is targeted to the relevant elec-
torate.”™

74 See 148 ConG. REc. S2098 (daily ed. Mar. 20, 2002) (statement of Sen. Wellstone).
See also supra text accompanying notes 29-30.

75 See 148 ConG. REc. S2141 (daily ed. Mar. 20, 2002) (statement of Sen. McCain)
(arguing that “the sham issue ad subterfuge ... will continue unless Congress draws a
more accurate line between campaign ads and issue ads”). While these specific examples
indicate that “magic words” usually must be present for an advertisement to constitute
express advocacy, one subsequent Supreme Court decision found a pamphlet with pictures
of pro-life candidates to be express advocacy despite the pamphlet’s lack of magic words.
See Fed. Election Comm’n v. Mass. Citizens for Life, 479 U.S. 238, 249-50 (1986) (hold-
ing that a pamphlet with pictures of pro-life candidates and statements urging citizens to
vote for pro-life candidates was functionally express advocacy).

76 Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155, § 201, 116 Stat. 81,
88 (to be codified at 2 U.S.C. § 434).

7 See id. § 203.

8 See id. But see id. § 101 (prohibiting national, state, district, or local political parties
from soliciting money or from sending donations to Section 527 organizations). Combined,
these provisions suggest that parties cannot use Section 527 organizations as a front for
collecting unlimited funds, but such organizations are still free to make independent ex-
penditures advocating their positions.

?1d. § 201(3)(A)().
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This definition potentially strays into areas of speech that the Buckley
Court was concerned with protecting when it held issue advocacy to be
off-limits from congressional regulation.’’ Addressing some of these con-
cerns, the BCRA also makes exceptions from this definition for news
stories, editorials, and candidate debates or forums, and it leaves the FEC
some discretion to determine other exceptions consistent with the bill.?!
Nevertheless, if a contested primary election is sixty days or less before
the general election, as is common in some states for congressional
races,® the scope of this provision could comprise the entire time the two
major party’s candidates know their opponents.

If the Supreme Court finds the BCRA’s original language defining
“electioneering communications” to be “constitutionally insufficient,” the
Act also contains an alternate definition that would then take effect.®
This alternate definition regulates advertisements that promote or attack a
candidate: an “electioneering communication” is defined as

any broadcast, cable, or satellite communication which pro-
motes or supports a candidate for [federal] office, or attacks or
opposes a candidate for [federal] office (regardless of whether
the communication expressly advocates a vote for or against a
candidate) and which also is suggestive of no plausible meaning
other than an exhortation to vote for or against a specific candi-
date.

The main difference between the two definitions is that the primary
definition encompasses ads that only refer to a particular candidate, while
the alternate definition requires that ads promote or support a particular
candidate.®® Though narrower in scope than the primary definition, the
alternate definition still likely goes beyond the Buckley “magic words”
test for express advocacy.¢

80 See Buckley v. Valeo, 424 U.S. 1, 41-43 (1976) (stating that overbroad regulation of
campaign speech could chill discussion of public issues).

8! Bipartisan Campaign Reform Act of 2002 § 201(3)(B)(i), (iii), (iv).

82 General elections for 2002 were held on November 5. The primaries for several
states, including New York (September 10), Wisconsin (September 10), Massachusetts
(September 17), and Washington (September 17), fell within the sixty-day period.

83 Bipartisan Campaign Reform Act of 2002 § 201(3)(A)(i).

8 1d.

85 Compare id. § 201(3)(A)(i), with id. § 201(3)(A)(ii). For an analysis of the constitu-
tionality of these provisions, see infra text accompanying notes 151-189.

86 See Buckley v. Valeo, 424 U.S. 1, 4244 (1976). The Buckley Court rejected lower
court reasoning that defining express advocacy as “advocating the election or defeat of a
candidate” was sufficient to avoid unconstitutional vagueness problems. /d. at 42 (internal
quotation marks omitted). Rather, the Court found that “the distinction between discussion
of issues and candidates and advocacy of election or defeat of candidates may often dis-
solve in practical application.” Id.
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The BCRA regulates electioneering communications in two ways.
First, the Act requires disclosure by “every person who makes a dis-
bursement for the direct costs of producing and airing electioneering
communications in an aggregate amount in excess of $10,000 during any
calendar year.”¥ This disclosure must identify the person making the dis-
bursement, anyone directing or controlling that person, the custodian of
the books and accounts of that person, and the principal place of business
of that person making the disbursement, if not an individual.® The dis-
closure also must include the amount of any disbursement over two hun-
dred dollars, along with the relevant elections and the names of the
identified candidates.®? The disclosure requirement permits individuals to
create unlimited issue advertisements but requires publication of a list of
the contributors to that advertisement on the Federal Communication
Commission’s Web site.”

Many policy arguments in support of the BCRA are motivated by an
underlying egalitarian concern that a small set of interests will exert dis-
proportionate influence on legislators at the expense of the nation as a
whole. Some supporters of campaign finance reform, such as Ronald
Dworkin, argue that constitutional norms of equality require not only a
system of one-person, one-vote, but also a system that provides equal
ability to command the attention of others to one’s own views; to make
this possible, strong restrictions should limit spending on candidates.”
Some liberal members of Congress share this position, and advocate
“get[ting] money out of politics” entirely.”

Critics of the BCRA and campaign finance reform legislation gener-
ally tend to oppose this egalitarian perspective on ideological grounds.
Libertarianism is one strand of political thinking that is particularly at
odds with the egalitarian view.” Opponents of the BCRA who take a lib-

87 Bipartisan Campaign Reform Act of 2002 § 201.

88 1d.

8 1d.

N0Id. § 201(b).

1 See Ronald Dworkin, Curse of American Politics, N.Y. REv. Books, Oct. 17, 1996,
at 19-24.

%2 See, e.g., 148 CoNG. REc. S2098 (daily ed. Mar. 20, 2002) (statement of Sen. Well-
stone). Senator Wellstone argued that

no one in the United States of America should believe we have now created a
level playing field, where you do not have to be a millionaire to run, where you do
not have to depend upon big money to win, where you get a lot of the big money
out of politics and you get more ordinary citizens back into politics.

Id. Despite his belief that the BCRA does not do enough to regulate campaign finance,
Senator Wellstone described it as “a step forward” and “a victory for the citizens [of this]
country.” Id.

% Indeed, the Libertarian National Committee is one of the plaintiffs in litigation chal-
lenging the constitutionality of the BCRA. See Second Amended Complaint for Declara-
tory and Injunctive Relief, McConnell v. Fed. Election Comm’n, No. 02-0582 (D.D.C.
filed May 7, 2002), at 1, available at http://www.law.stanford.edu/library/campaignfinance/



2003] Recent Developments 265

ertarian line tend to object to the Act’s limit on the amount that individu-
als can spend on the causes and candidates they support.** As one author
described it, the “First Amendment is not a loophole”: the political
speech that campaign finance legislation often hinders has a constitution-
ally protected status in the United States, putting it outside of Congress’s
authority to regulate.” The BCRA’s limitations on corporate and union
electioneering communications directly proscribe certain kinds of politi-
cal speech.” The Act’s ban on soft money limits the free speech of politi-
cal parties.”” The soft money ban also restricts the ability of individuals
who may not know how to arrange their campaign contributions in a way
that would maximize their political effect from associating with those
who do.”® Moreover, requiring individuals to publicize their names with
their ideas under the BCRA’s electioneering communication requirements
would chill the expression of unpopular ideas.”

Opponents of the BCRA also argue that the best way to increase
competition in races for Congress is to strengthen political parties, not to
weaken their financial base.'® Political scientists have suggested that
strengthening political parties provides better funding for lesser-known
candidates who have party support.'”" In response, supporters of the Act

mcconnell-v-feccomplaint50702.pdf. Of course, members of the Libertarian Party are not
the only political group in America who share this view; libertarianism is an offshoot of
the philosophical tradition of liberalism that dates back to Enlightenment thinkers such as
John Locke. See generally JoHN LOCKE, SECOND TREATISE ON GOVERNMENT (C. B. Mac-
pherson ed., Hackett Publ’g Co. 1980) (1690) (arguing that a limited, minimal state is the
best form of government, because it safeguards individual liberty).

% See James Bopp, Jr. & Richard E. Coleson, Fatal Flaws in the Bipartisan Campaign
Reform Act of 2002, BNA’s DALY REP. FOR EXEc., Apr. 22, 2002, at 2-4, available at
http://www.brook.edu/dybdocroot/gs/cf/debate/Bopp.pdf.

% See James Bopp, Jr. & Richard E. Coleson, First Amendment is Not a Loophole:
Protecting Free Expression in the Election Campaign Context, 28 UWLA L. REv. 1, 1
(1997).

% 148 ConG. REc. S2124 (daily ed. Mar. 20, 2002) (statement of Sen. McConnell).
Senator McConnell also points out that left-wing political organizations such as the
American Civil Liberties Union also oppose the BCRA because of the Act’s restrictions on
political speech. See id.

97 See 148 ConG. REc. S2106 (daily ed. Mar. 20, 2002) (statement of Sen. Ted Stevens
(R-Alaska)) (arguing that the BCRA “tilts the balance of power away from accountable
political parties towards non-profit interest groups whose donors are often shielded from
disclosure”).

% See generally Second Amended Complaint for Declaratory and Injunctive Relief,
McConnell v. Fed. Election Comm’n, No. 02-0582 (D.D.C. filed May 7, 2002), at 44-45
(arguing that the ban on soft money results in the inability of individuals to pool resources,
thereby violating the First Amendment right to free association), available at
http://www.law.stanford.edu/library/campaignfinance/mcconnell-v-feccomplaint50702.pdf.

% See Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155, § 201, 116 Stat.
81, 88 (to be codified at 2 U.S.C. § 434). This possibility has been a traditional concern of
Anglo-American political philosophy. See, e.g., JOHN STUART MILL, ON LIBERTY 8§
(Stefan Collini ed., Cambridge Univ. Press 1998) (1859).

100 See, e.g., Bopp & Coleson, supra note 94, at 14.

101 See, e.g., id. (citing Anthony Gierzynski & David A. Breaux, Role of Parties in Leg-
islative Campaign Financing, 15 Am. REv. oF PoL. 171-89 (1994)) (arguing that increas-
ing the strength of political parties would increase competition in races for Congress).
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argue that the BCRA reduces cynicism about parties, and encourages
citizens to become more active because of the cleaner process.!”? This
potential for a revitalization of democracy, when combined with the im-
portance of having a political system that is free from corruption, is a
strong policy argument outweighing the concerns of BCRA opponents
that the Act will produce weaker parties and restrictions on core political
speech.

If the Supreme Court chooses to consider a case challenging the
BCRA on First Amendment grounds, these policy concerns will play an
important role in the Court’s decision. The Court will also be forced to
revisit its reasoning in Buckley, in which it considered the constitutional-
ity of FECA.!”™ Fundamental to the Buckley Court’s reasoning was a
finding that FECA’s “contribution and expenditure limitations impose
direct quantity restrictions on political communication and association

. ’1% By limiting the amount of money a person can spend on a candi-
date, Congress directly limits the amount of speech he can make, since in
the modern world of mass media, effective political speech costs
money.'%

The Buckley Court’s rough equation of speech and money in this
context has severe consequences for the constitutionality of campaign
finance legislation. Because FECA limits on contributions and expendi-
tures were treated as direct restrictions on political speech, they were
required to withstand strict scrutiny'® by demonstrating “a sufficiently
important interest and employ[ing] means closely drawn to avoid unnec-
essary abridgment of associational freedoms.”'”” The Court found that the
government’s stated interests in preventing corruption and the appearance
of corruption in election campaigns were compelling.'® In light of these
compelling state interests, FECA’s contribution limits were no more re-
strictive than necessary to effect the government’s purpose.'® In contrast,

102 See 148 CoNG. REC. S2159 (daily ed. Mar. 20, 2002) (statement of Sen. McCain).
Senator McCain argues that the BCRA might lead Americans “to see that their elected
representatives value their reputations more than their incumbency.” Id. With this renewed
trust in the political system, citizens would be able “to exercise their franchise more faith-
fully, to identify more closely with political parties, [and] to raise their expectations for the
work [elected officials] do.” Id.

103 See Buckley v. Valeo, 424 U.S. 1 (1976).

1% Buckley, 424 U.S. at 18.

15 1d. at 19 (“[Vl]irtually every means of communicating ideas in today’s society re-
quires the expenditure of money.”).

106 Id. at 25 (quoting N.A.A.C.P. v. Ala., 357 U.S. 449, 460-61 (1958)) (finding that
“governmental ‘action which may have the effect of curtailing the freedom to associate is
subject to the closest scrutiny’”).

107 Jd. (citing Cousins v. Wigoda, 419 U.S. 477, 488 (1975)).

108 1d. at 27. See also Fed. Election Comm’n v. Nat’l Conservative Pol. Action Comm.,
470 U.S. 480, 496-97 (1985) (holding that a statute limiting independent expenditures by
PACs violated the First Amendment, in part because the statute did little to further the
compelling governmental interest in preventing corruption).

19 1d. at 28-29.
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the Court found less of a governmental interest in regulating independent
expenditures, since the possibility of a quid pro quo is reduced when co-
ordination between candidates and donors is lacking.'"” Because there
was a clear possibility of corruption if contributions went unregulated,
Buckley concluded that, as long as individuals could make independent
expenditures, FECA was narrowly tailored.'"' Moreover, a donor’s First
Amendment right was found to be stronger in making independent ex-
penditures because donors choose the use to which their money is put,
increasing its expressive quality.'”? Thus, the Court struck down the limits
on expenditures but upheld the limits on contributions and coordinated
expenditures. '

The Supreme Court has never ruled directly on the constitutionality
of banning soft money donations. Nonetheless, the Court has consistently
upheld the Buckley framework, finding limits on independent expendi-
tures unconstitutional and limits on contributions constitutional.'™* In
Colorado Republican Federal Campaign Committee v. Federal Election
Commission, the Colorado Republican Federal Campaign Committee
purchased advertisements attacking the Democratic candidate before the
Republican Party had selected its nominee.'"® Interpreting a provision of
FECA regulating political party committee expenditures on federal cam-
paigns,'!® the FEC argued that the purchase was a coordinated expendi-
ture that violated statutory limits.'” Because there was no evidence in the
record that the Republican Campaign Committee coordinated the pur-
chase of the advertisement with any candidate, the Court found the pur-
chase to be an independent expenditure that was beyond congressional
authority to regulate.''®

In a subsequent opinion in the same litigation,'® the Supreme Court
considered the Colorado Republican Party’s claim that even limits on

H0Id. at 45.

W Buckley, 424 U.S. at 28-29. The Court also noted that individuals were still permit-
ted to engage in political expression by volunteering for campaigns. See id. at 28.

"2 ]d. at 47-48.

13 1d. at 143.

14 See, e.g., Colo. Repub. Fed. Campaign Comm. v. Fed. Election Comm’n, 518 U.S.
604, 610 (1996) [hereinafter Colorado I] (stating that “the provisions that the Court found
constitutional mostly imposed contribution limits”).

115 Colorado I, 518 U.S. at 608.

116 See Federal Election Campaign Act of 1971, 2 U.S.C. § 441a(d)(1) (2000) (impos-
ing special limits on expenditures of national and state party committees made “in connec-
tion with the general election campaign of candidates for Federal office”).

"7 Colorado 1, 518 U.S. at 619. FEC regulations interpreted this FECA provision to
cover all party expenditures “in connection with a general election campaign.” See id.
(quoting 11 C.ER. § 110.7(b)(4) (1995) (internal quotation marks omitted)). The Supreme
Court had previously expressed support for this position in dicta, stating that “party com-
mittees are considered incapable of making ‘independent’ expenditures . . . .” Fed. Election
Comm’n v. Dem. Sen. Campaign Comm., 454 U.S. 27, 28-29 n.1 (1981).

118 Colorado I, 518 U.S. at 613—-16.

19 Fed. Election Comm’n v. Colo. Repub. Fed. Campaign Comm., 533 U.S. 431
(2001) [hereinafter Colorado II].
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coordinated expenditures by party committees in connection with con-
gressional campaigns were facially unconstitutional.'”® The Republican
Party argued that the expressive quality of its activities towards electing a
particular candidate who represented its set of views was so strong that
any limit on the party’s coordinated expenditures in this context imposed
a unique First Amendment burden.'”! Because financial support of candi-
dates is essential to the nature of a political party, the Republican Party
claimed that any regulation of its expenditures in connection with an
election campaign was akin to regulation of an individual’s independent
expenditures.'” The Court rejected that argument, holding that the limits
on coordinated expenditures met strict scrutiny because they prevented
the corruption that might result from donors circumventing statutory hard
money limits by contributing soft money to the party.'?

Nixon v. Shrink Missouri Government PAC also upheld the Buckley
framework.'? In Nixon, the Court considered whether a Missouri statute
that imposed contribution limits as low as $275 violated the Fourteenth
Amendment rights of PACs and candidates.'® The Court held that testi-
mony concerning the potential for corruption satisfied the state’s eviden-
tiary burden, and that the contribution limits approved in Buckley did not
set a constitutionally mandated minimum.'2

In the one case where the Supreme Court upheld statutory limits on
independent expenditures, the scope of the statute was limited to regulat-
ing expenditures from corporate treasury funds. In Austin v. Michigan
State Chamber of Commerce,'” the Supreme Court upheld the Michigan
Campaign Finance Act,'® which prohibited corporations from using
treasury funds to make independent expenditures.” The Court held that
“the compelling governmental interest in preventing corruption sup-
port[s] the restriction of the influence of political war chests funneled
through the corporate form.”'*® The State of Michigan persuaded the
Court that unique economic and legal advantages that the state grants to
corporations®! created a compelling state interest in addition to the pre-
vention of “financial quid pro quo” corruption: namely, the possibility
that the corporation will use the aggregated wealth of its shareholders to

120 Id. at 437.

121 1d. at 445.

122 1d. at 445-46.

123 1d. at 460.

124528 U.S. 377 (2000).

125 ]d. at 382-83.

126 Id. at 393-97.

127494 U.S. 652 (1990).

128 MicH. Comp. Laws § 169.254(1) (1979).

129 Austin, 494 U.S. at 654.

1301d. at 659 (quoting Fed. Election Comm’n v. Nat’l Conservative Political Action
Comm., 470 U.S. 480, 500-01 (1985) (internal quotation marks omitted)).

Bl See id. at 658-59. These advantages include “limited liability, perpetual life, and
favorable treatment of the accumulation and distribution of assets.” Id.
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pursue a political agenda that has “little or no correlation to the public’s
support for the corporation’s political ideas.”'* The Court found that the
Michigan statute was narrowly tailored to prevent this kind of corruption,
since it permitted corporations to make unlimited independent expendi-
tures from a separate, segregated fund established with shareholder con-
tributions specifically earmarked for political purposes.'*

Opponents of the BCRA argue that a complete ban on soft money
does not withstand strict scrutiny, but rather that the Act bans an entire
form of federal fundraising to eliminate a practice that creates only a
minimal appearance of corruption."* Buckley recognized that the less a
donation involves coordination between the candidate and the donor, the
less danger there is of corruption.’ In the context of soft money, the
presence of the party as an intermediary through which the donation
passes reduces the amount of coordination, thereby reducing the potential
for corruption.'® The Supreme Court has recognized that interests of
candidates are not identical to those of party committees.'””” No party by
itself votes for any piece of legislation—individual members of Congress
do—so contributors to parties have no guarantee that their money will
translate into their desired policies. Furthermore, a party, through its
whip, would continue to exert pressure on its members to vote in accor-
dance with the party position even if the party did not receive contribu-
tions.*® According to this argument, the BCRA does not further the gov-
ernment’s interest in reducing corruption.

Opponents of the BCRA also argue that its soft money ban does not
satisfy the other prong of the strict scrutiny test because the Act is not
narrowly tailored to impede only minimally the constitutional rights of
contributors. Buckley noted that the First Amendment protects the free-
dom to associate with a political party of one’s choice.'® This right to
associate provides a mechanism for a group to express its political views:
as the Supreme Court has stated, “[i]t is the accepted understanding that
a party combines its members’ power to speak by aggregating contribu-
tions and broadcasting messages more widely than individual contribu-

132 Id. at 659-60.

133 Id. at 660-61.

134 See Second Amended Complaint for Declaratory and Injunctive Relief, McConnell
v. Fed. Election Comm’n, No. 02-0582 (D.D.C. filed May 7, 2002), at 44-45, available at
http://www.law.stanford.edu/library/campaignfinance/mcconnell-v-feccomplaint50702.pdf.

135 See Buckley v. Valeo, 424 U.S. 1, 46-47 (1976) (finding that independent expendi-
tures have less potential for corruption than coordinated expenditures).

136 See id.

137 See Colorado I, 518 U.S. 604, 622-23 (1996) (stating that parties are “coalitions of
differing interests”).

138 See generally ROGER H. DAVIDSON & WALTER J. OLESZEK, CONGRESS AND ITS
MEMBERS 176 (7th ed. 2000) (explaining that the party whip’s role is “to encourage party
discipline, count votes, and in general, mobilize winning coalitions on behalf of partisan
priorities”).

139 Buckley, 424 U.S. at 15 (quoting Kusper v. Pontikes, 414 U.S. 51, 56-57 (1973)).
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tors generally could afford to do, and the party marshals this power with
greater sophistication than individuals generally could.”'* The BCRA
prevents individuals from pooling their money together in a political
party that advocates a slate of candidates that support their causes; this
restriction, opponents argue, is unnecessarily heavy, and effectively un-
dermines the First Amendment freedom of association.'*!

Assuming the Court preserves the Buckley framework,'** the consti-
tutionality of the BCRA’s soft money ban will hinge on whether the
Court views it as more like a regulation of contributions, which is per-
missible under Buckley, or more like a regulation of independent expen-
ditures, which is not. Some analysts argue that the BCRA’s soft money
provisions further the compelling governmental interest in reducing the
potential for corruption and only minimally impede free speech and as-
sociation.'®® The soft money provisions could stem corruption resulting
from “quid pro quo relationships between large-dollar soft money con-
tributors and federal office candidates who benefit from political party
soft money expenditures.”'* For example, donors who gave $250,000 to
the Republican National Committee in 1996 received access to expensive
parties and photo-ops with high-level politicians.'® In the 1999-2000
election cycle, Enron donated more than $2 million in soft money to can-
didates from both parties, and when congressional hearings on Enron
began, the contributions had cast “a pall of doubt” over federal activity
on the matter.'*® These examples, and many more cited by Representative
Shays,' indicate that soft money’s potential to create corruption, or at
least its appearance, is high.

140 Colorado 11, 533 U.S. 431, 453 (2001).

141 See Second Amended Complaint for Declaratory and Injunctive Relief, McConnell
v. Fed. Election Comm’n, No. 02-0582 (D.D.C. filed May 7, 2002), at 44-45, available at
http://www.law.stanford.edu/library/campaignfinance/mcconnell-v-feccomplaint50702.pdf.

12 While the above paragraphs suggest that the Supreme Court would uphold the
Buckley framework, Justice Thomas has argued that the Court should break with Buckley
by abolishing the distinction between contributions and expenditures. See Colorado I, 518
U.S. at 636 (Thomas, J., dissenting) (arguing that “[c]ontributions and expenditures both
involve core First Amendment expression because they further the ‘discussion of public
issues and debate on the qualifications of candidates.””). Thomas’s position would make
any campaign finance legislation that regulates contributions and expenditures unconstitu-
tional. See id.

143 See, e.g., L. PAIGE WHITAKER, CAMPAIGN FINANCE: CONSTITUTIONAL AND LEGAL
Issues oF Sorr MoNEY (Cong. Res. Serv., Report No. 98-025, 2001), available at
http://www.cnie.org/nle/crsreports/risk/rsk-35.cfm.

144 Id

145 See Peter H. Stone, Green Wave, 28 NAT’L J. 2410, 2411 (1996).

146 148 ConG. REc. H352 (daily ed. Feb. 13, 2002) (statement of Rep. Shays). Enron
contributed $1.4 million to the Republican Party and $600,000 to the Democratic Party. Id.

147 See id. For example, Shays also cites the case of three Wisconsin tribes who wanted
to open a casino in Wisconsin. /d. Their application was ultimately rejected by the Clinton
Administration Department of the Interior after Minnesota tribes fearing competition con-
tributed “large sums of soft money” to the Democratic Party. Id. The incident triggered “an
independent counsel investigation and two debilitating congressional investigations into
whether the government was for sale.” Id.
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Supporters of the BCRA argue that it also satisfies the second prong
of the strict scrutiny test because it is narrowly tailored to reduce corrup-
tion and impedes minimally on free speech and association. Even under
the Act’s soft money ban, there are many alternatives available to those
who want to express their political views: they may

contribute directly to a candidate, to a PAC that would support a
certain candidate, to the political party of such a candidate in
accordance with FECA-regulated contribution limits (also
known as “hard money” contributions), to state parties for state
activities, or make independent expenditures on behalf of the
candidate.'*

Since the BCRA does nothing to restrict unlimited independent expendi-
tures, the Act does not severely impair the total quantity of speech avail-
able to individuals.

For these reasons, the Supreme Court will likely find the BCRA’s
soft money provisions constitutional. The potential conflicts of interest
cited by Representative Shays' justify the Act, and the concurrent op-
portunity to make individual expenditures and pool money through state
parties or national parties, subject to FECA limits, adequately addresses
First Amendment concerns. Furthermore, viewing Buckley and its prog-
eny as a whole, the Supreme Court generally gives deference to the FEC
and Congress on campaign finance issues.” Given this trend and the
strength of constitutional arguments in favor of the BCRA, the Court will
likely uphold the soft money ban.

The constitutionality of the BCRA’s electioneering communications
clause is also contested in pending litigation.'”' Under the Supreme
Court’s holding in Buckley, Congress may only regulate communications
that expressly advocate the election of a candidate; any statute that strays
beyond these limits into the regulation of issue advocacy is unconstitu-
tionally vague.'” The BCRA, however, regulates advertisements beyond
those that contain the magic words that Buckley suggests are necessary to

148 See WHITAKER, supra note 143.

149 See supra notes 146—147.

150 See Trevor Potter & Kirk L. Jowers, The Frequently Mischaracterized Impact of the
Courts on the FEC and Campaign Finance Law, 51 CAaTH. U. L. REV. 839, 840-44 (2002)
(arguing that “in the six most relevant Supreme Court battles since [FECA] ... was
passed, the Court has upheld most, if not all, of the challenged law”). The six cases exam-
ined were Buckley, Massachusetts Citizens for Life, Austin, Colorado I, Colorado II, and
Nixon. See id.

151 See Second Amended Complaint for Declaratory and Injunctive Relief, McConnell
v. Fed. Election Comm’n, No. 02-0582 (D.D.C. filed May 7, 2002), at 34-36, available at
http://www.law.stanford.edu/library/campaignfinance/mcconnell-v-feccomplaint50702.pdf.

152 See Buckley v. Valeo, 424 U.S. 1, 43-44. See also supra text accompanying notes
50-51.
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trigger express advocacy,' both in the Act’s primary definition of elec-
tioneering communication* and in its alternate definition.'> This legisla-
tion forces the Court to decide whether Congress may prohibit corpora-
tions and unions from engaging in what, under Buckley, might be consid-
ered issue advocacy during the most important ninety days of an election
cycle.

The supporters of the BCRA argue that its ban on electioneering
communications passes the strict scrutiny test since it only impedes cor-
porations and unions from using their treasury funds to engage in
speech.'* This ban on the use of money by corporations and labor unions
to influence elections is consistent with the historical bans on contribu-
tions from corporations and unions in the Tillman Act of 1907 and Labor
Management Relations Act of 1947.'5 The ban is also consistent with the
Supreme Court’s holding in Austin.'

The BCRA'’s provisions concerning electioneering communications
promote the reduction of corruption in a narrowly tailored manner that
focuses on the treasury funds of corporations and unions."” The BCRA
furthers the interest in reducing corruption for the same reasons as the
statute in Austin did: corporate agents who control corporate treasuries
(and, along parallel lines, union agents who control union dues) are not
generally thought to be authorized to express the political views of the
corporation’s shareholders (or the union’s workers) through the business
decisions they make on how to spend those funds; meanwhile, the ability
of those agents to use this large mass of funds to influence campaigns to
advance corporate (or union) interests may lead to corruption.'® The Aus-
tin Court found that the aggregation of wealth of a large number of
shareholders in the corporate form made corporate political advocacy
inherently suspect, because the political acts of the corporation were un-

153 See Buckley, 424 U.S. at 44 n.52. See also supra text accompanying notes 71-72.

154 See Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155, § 201(3)(A)(i),
116 Stat. 81, 89 (to be codified at 2 U.S.C. § 434(f)(3)) (regulating advertisements that
“refer to a federal candidate™). See also supra text accompanying note 79.

155 See Bipartisan Campaign Reform Act of 2002 § 201(a)(3)(A)(ii) (regulating adver-
tisements that oppose or attack a candidate “regardless of whether the communication
expressly advocates a vote for or against a candidate”). See also supra text accompanying
notes 83-84.

156 See Trevor Potter, New Law Follows Supreme Court Rulings, BNA’s DAILY REP.
FOR ExEc., Apr. 22, 2002, at 2, available at http://www.brook.edu/dybdocroot/gs/cf/
debate/Potter.pdf.

157 Tillman Act of 1907, ch. 420, 34 Stat. 864 (repealed); Labor Management Relations
Act of 1947, ch. 120, § 304, 61 Stat. 136, 159-60. See also Federal Election Campaign Act
of 1971, 2 U.S.C. § 441(b) (2000) (re-codifying the ban on corporate and union contribu-
tions); supra text accompanying notes 28-31.

158 Austin v. Mich. St. Chamber of Commerce, 494 U.S. 652 (1990). See also supra
text accompanying notes 127-133.

159 See Bipartisan Campaign Reform Act of 2002 § 203(a).

160 See Austin, 494 U.S. at 660-61.
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likely to be correlated with the views of individual shareholders.'®" Simi-
larly, in Federal Election Commission v. Massachusetts Citizens for
Life,'? the Supreme Court stated that “direct corporate spending on po-
litical activity” could result in corruption, as corporations used their vast
resources in the economic market to gain an “unfair advantage” in the
political marketplace.'® The BCRA’s electioneering communications
provisions are designed to reduce this potential for undue influence from
corporate entities.

In adding a provision to FECA that regulates electioneering commu-
nications, the BCRA is no less narrowly tailored to effect its purpose
than the Michigan statute that the Supreme Court upheld in Austin. Like
the statute at issue in Austin, FECA includes an exemption from the
longstanding ban on corporate and union contributions'®* for a “segre-
gated funds” account.'®® Corporations and unions may create an account
solely for political spending, as long as they do not transfer money from
their dues into this account, and as long as they only accept money from
shareholders, executive and administrative personnel, and their fami-
lies.'¢ Since the BCRA’s electioneering communications provision will
be inserted into the same section of FECA as this exemption,'? it will
thus become a part of the same kind of regulatory framework that the
Court approved in Austin.'® Seen in this light, the BCRA is not an out-
right ban on corporate or union free speech because corporations and
unions may still use the segregated funds allowed to them by FECA to
make independent expenditures.'®

Individuals may also continue to express themselves by forming
nonprofit groups for purposes of political expression, entities that the
BCRA has exempted from its ban on electioneering communications.!”
In Massachusetts Citizens for Life, the Supreme Court held that congres-
sional restrictions on independent corporate expenditures are unconstitu-
tional as applied to a nonprofit corporation formed for “the express pur-

161 See, e.g., 148 CoNG. REC. S2114 (daily ed. Mar. 20, 2002) (statement of Sen. Carl
Levin (D-Mich.)).

102479 U.S. 238 (1986).

13 See id. at 257-58 (“The availability of these resources may make a corporation a
formidable political presence, even though the power of the corporation may be no
reflection of the power of its ideas.”).

164 See supra note 157.

165 Federal Election Campaign Act of 1971, 2 U.S.C. § 441b(b)(C) (2000) (stating that
the ban “shall not include . . . the establishment, administration, and solicitation of contri-
butions to a segregated fund to be utilized for political purposes by a corporation, labor
organization, membership organization, cooperative, or corporation without capital
stock™).

10 Id. § 441b(b)(C)(3).

167 See Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155 § 203, 116 Stat.
81, 91 (to be codified at 2 U.S.C. § 441b).

168 See Potter, supra note 156, at 2.

169 See id. at 7-8.

170 See supra note 78 and accompanying text.
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pose of promoting political ideas” that “has no shareholders or other per-
sons with a claim on its assets or earnings,” and that was not established
or funded by a business corporation or union.'”" Under this holding, non-
profit corporations are independent political funds that are outside the
scope of the BCRA’s ban on the use of corporate or union treasury funds
for electioneering communications.

The BCRA’s supporters suggest that the BCRA may not even regu-
late issue advocacy at all, arguing that the magic words test in Buckley is
not exhaustive in determining what constitutes express advocacy.'”” The
magic words given as examples in Buckley originally appear in a foot-
note, preceded by the words “such as.”'” Subsequently, in Massachusetts
Citizens for Life, the Court held that “the fact that [a] message is margin-
ally less direct than ‘Vote for Smith’ does not change its essential nature”
as express advocacy.'™ Nonetheless, regulating any reference to a politi-
cal candidate during the designated period'”” will, by definition, include
advertisements focused solely on an issue and the stances of different
candidates on that issue.

The BCRA’s opponents build on this point, charging that the BCRA
is overbroad, and not narrowly tailored to further a compelling interest.'”
Buckley reasons that discussion of issues affecting the public inevitably
leads to discussion of political candidates and officeholders, and it would
be unconstitutional to regulate all such discussions.'”” Regulations that
encroach upon public discussion of issues limit the quantity of core po-
litical speech in which an individual is able to engage.'” The BCRA is
the exact type of regulation that the Buckley Court denounced: if inter-
preted according to the plain meaning of its terms, the Act would regulate
over ninety-seven percent of political television ads.'”

Furthermore, critics of the BCRA charge that it fails to promote ei-
ther of its primary governmental interests because there is no evidence of
corruption, and it would not reduce the appearance of corruption.'® One

17l See Fed. Election Comm’n v. Mass. Citizens for Life, 479 U.S. 238, 264 (1986)
(finding that defendant pro-life advocacy group was such a group).

172 See Potter, supra note 156, at 9.

173 Buckley v. Valeo, 424 U.S. 1, 44 (1976).

174 Mass. Citizens for Life, 479 U.S. at 249.

175 See Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155, § 201, 116
Stat. 81, 89 (to be codified at 2 U.S.C. 434).

176 See Second Amended Complaint for Declaratory and Injunctive Relief, McConnell
v. Fed. Election Comm’n, No. 02-0582 (D.D.C. filed May 7, 2002), at 35, available at
http://www.law.stanford.edu/library/campaignfinance/mcconnell-v-feccomplaint50702.pdf.

177 See Buckley, 424 U.S. at 42.

178 See id. at 18.

17 Expert Report of Kenneth M. Goldstein on Behalf of Intervenor Defendents,
McConnell v. Fed. Election Comm’n, No. 02-0582 (D.D.C. filed Mar. 27, 2002), at 3,
available at http://www.camlc.org/attachment.html/Goldsteinpartl.pdf?id=258. Eighty-
five percent of interest group advertisements mentioning a candidate were broadcast within
sixty days of a general election. Id. at 17.

180 See supra text accompanying notes 159-163.
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opponent of the BCRA cited a 1997 Princeton study in which less than
one percent of respondents correctly answered five questions on federal
campaign finance regulation to claim that “public opinion about cam-
paign finance regulations is shallow and poorly informed.”®" If Ameri-
cans know little about campaign finance regulations, changing those
regulations will not influence public opinion regarding corruption.'®?
Buckley also already rejected potential corruption and its appearance as
sufficient justification for regulating issue advocacy.'® The lack of coor-
dination between candidate and contributor reduces the possibility of
corruption.'® While the statute that the Supreme Court upheld in Austin
did limit independent expenditures, it did not involve direct regulation of
issue advocacy.'® Because the BCRA fails to further a compelling gov-
ernmental interest and is not narrowly tailored, the BCRA’s ban on elec-
tioneering communications, according to this argument, is unconstitu-
tional.

If the Supreme Court finds that the BCRA’s primary definition of
electioneering communications is unconstitutional under Buckley, it may
do the same with the alternate definition.”®® The alternate definition
changes the scope of the regulation from an advertisement that “refers to
a clearly identified candidate” to one that “promotes or supports,” or “at-
tacks or opposes” a candidate for federal office.'®” This definition is more
limited than the original definition since some ads that refer to a candi-
date but do not support or attack him would not be regulated.'®® The al-
ternate definition, however, is also broader than the original definition
because it regulates corporate and union advertisements year-round in-
stead of the thirty days before the primary election and sixty days before
the general election.'® Critics have suggested that this year-round
definition could include any broadcasting advertisement by a corporation
referring to a candidate’s record.' If so, a corporation may be prohibited
from making any political communications within a year of an election,
significantly impairing its First Amendment right to free expression.'’

181 Declaration of Q. Whitfield Ayres, McConnell v. Fed. Election Comm’n, No. 02-
0582 (D.D.C. filed Mar. 27, 2002), at 3-4, available at http://www.camlc.org/attachment.
html/Ayres,+ Whitfield +-+Declaration.pdf?id=101. Only four percent of respondents
knew that corporations were prohibited from directly contributing to federal candidates. Id.

182 1d. at 4.

183 Buckley, 424 U.S. at 45.

184 See id.

185 See Austin v. Mich. St. Chamber of Commerce, 494 U.S. 652, 656 (1990) (finding
that the advertisement at issue was “an advertisement supporting a specific candidate”).

186 See supra text accompanying notes 83—86.

187 Compare Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155,
§ 201(3)(A)(i), 116 Stat. 81, 89 (to be codified at 2 U.S.C. 434), with id. § 201(3)(A)(ii).

188 See id. § 201(3)(A)(ii).

189 Compare id. § 201 (3)(A)(ii), with id. § 201(3)(A)().

19 See Bopp & Coleson, supra note 94, at 9.

P See id.
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Supporters of the BCRA, however, can stress the narrow scope of
regulating direct advocacy to suggest that the alternate definition is nar-
rowly tailored. In Massachusetts Citizens for Life, the Supreme Court
suggested that advertisements that clearly promote or support a candidate
are functionally express advocacy, even though they do not contain ex-
plicit words endorsing a candidate.'”” Moreover, while the alternate
definition would apply year-round to advertisements purchased by corpo-
rations and unions out of their treasury funds, these entities still have the
opportunity to engage in political expenditures out of a segregated
fund.'”® The BCRA’s alternate definition would thus likely withstand
strict scrutiny even if the primary definition does not.

The Supreme Court will likely uphold the BCRA’s electioneering
communication provisions because of the strong arguments in favor of
their constitutionality. History and precedent reveal that reducing corpo-
rate and union influence on elections furthers the compelling governmen-
tal interest in reducing corruption and its appearance.'® The toughest is-
sue before the Court is whether the statute is narrowly tailored to further
its goal since it would regulate almost all political messages sponsored
by corporations and unions.'”® The Court, however, will likely rule that
the provisions are narrowly tailored because the BCRA limits its ban on
electioneering communications to corporations and unions, while con-
tinuing to allow the use of segregated funds and nonprofit advocacy to
further a group’s political interests.

Regardless of how the Supreme Court rules on the BCRA’s constitu-
tionality, the current FEC interpretation of the Act’s soft money provi-
sions will have a significant impact on their effectiveness. The FEC is the
federal agency responsible for developing regulations governing how the
Act will be enforced, and for monitoring its enforcement.'*® Supporters of
the BCRA have strongly criticized the regulations that the FEC has
promulgated to interpret the Act as failing to uphold both the letter and
the spirit of its ban on soft money."”

Supporters of the BCRA have challenged the FEC’s interpretations
of the Act’s soft money ban in four respects. First, the FEC interprets the
ban on political parties’ soliciting, receiving, or directing another party to

192 See supra text accompanying note 174.

193 See supra text accompanying notes 164—169.

194 See supra text accompanying notes 156—163.

195 See supra text accompanying notes 176—179.

1% See Federal Election Campaign Act of 1971, 2 U.S.C. § 437¢ (2000) (establishing
the FEC).

197 See Press Release, Senator John McCain, FEC Undermines the New Campaign Fi-
nance Law in Direct Contravention of the Statute’s Language, Purpose, and Legislative
History (June 26, 2002) [hereinafter FEC Undermines New Law], available at http://www.
camlc.org/attachment.html/MCAIN-FEINGOLD +REGS +RESPONSE+6+26+02+
latest+ version.pdf?id=54.
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contribute soft money'® to require one to explicitly “ask” another to do-
nate or transfer something of value, rather than the definition recom-
mended by the BCRA’s sponsors that included “request[ing], suggest[ing]
or recommend[ing]” that one contribute soft money.'” This permissive
interpretation opens the possibility for political parties to gain soft
money funds through suggestion, allowing potential donors to read be-
tween the lines what is asked of them.*® The Commission justified its
interpretation on the grounds that the recommended phrase was too
vague, giving rise to a concern that such an interpretation would lead to
convictions of innocent people whose actions unintentionally suggested a
contribution.?! This would result in meritless suits that would only waste
judicial resources.*?

Second, the FEC regulations permit federal candidates and
officeholders to engage in solicitation of large donations as featured
guests at state, district, or local fundraising events, as long as they do not
serve on the event’s host committee.””® While the FEC recognized that at
least one of the BCRA’s sponsors, Senator McCain, wanted to ban this
solicitation entirely and only permit federal candidates or officeholders to
speak if they do not solicit money,™ the FEC did not want to be a
“speech police,” monitoring federal candidates’ statements at events to
determine if they constituted solicitations.?”® Whatever the merits of the
FEC’s concern, this interpretation has little support in the text of the
BCRA itself.”® If wealthy donors may attend local fundraisers in which
they can gain the good graces of a federal officeholder who is a featured
guest, the same potential quid pro quo could occur as that which the
BCRA seeks to prevent.?”’

Third, the Commission allows national parties to set up affiliated or-
ganizations®® before the law takes effect, which would later be deemed

198 Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155, § 101, 116 Stat.
81, 82 (to be codified at 2 U.S.C. § 441).

19 Prohibited and Excessive Contributions: Non-Federal Funds or Soft Money, 67 Fed.
Reg. 49,064, 49,086-87 (July 29, 2002) (to be codified at 11 C.F.R. pt. 300).

20 See FEC Undermines New Law, supra note 197 (arguing that the FEC’s interpreta-
tion of “soliciting or directing” undermines the BCRA’s prohibition against federal candi-
dates and national parties soliciting, directing, receiving or spending soft money).

201 See Prohibited and Excessive Contributions: Non-Federal Funds or Soft Money, 67
Fed. Reg. 49,064, 49,086-87 (July 29, 2002) (to be codified at 11 C.F.R. pt. 300).

22 See id.

203 See id. at 49,107-08. This rule interprets Section 101 of the BCRA, which permits
federal candidates and officeholders to be featured guests at state and local party fundrais-
ers “notwithstanding” the ban on solicitation of non-federal funds. See id.

204 See 148 CoNG. REc. S2139 (daily ed. Mar. 20, 2002) (statement of Sen. McCain).

205 See Prohibited and Excessive Contributions: Non-Federal Funds or Soft Money, 67
Fed. Reg. 49,064, 49,107-08 (July 29, 2002) (to be codified at 11 C.F.R. pt. 300).
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27 See id.

28 The Commission defines an “affiliated committee” vaguely, as a committee that is
authorized or controlled by a common entity. 11 C.ER. § 100.5(g) (2001).
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independent and available to solicit unlimited donations.?®” This interpre-
tation opens a gaping hole in the BCRA’s soft money ban. As long as the
political parties have gone through the appropriate formalities in setting
up affiliated organizations, the FEC will allow them to continue accept-
ing soft money donations through these organizations, as if the Act had
never been passed at all.?!?

Fourth, the FEC allows local parties to use soft money for get-out-
the-vote activities and acquiring voter lists,?!! despite indications in the
BCRA that such activities constituted federal election activity.?’> As with
all of the controversial FEC interpretations, this regulation undermines
the intended purpose of the BCRA.?"* Each of these FEC regulations ex-
pands the ability of political parties to solicit contributions, and ulti-
mately fails to uphold the letter and spirit of the Act.?"

While the FEC justified its interpretations with constitutional and
policy arguments, unless some change occurs, the BCRA, as interpreted,
does not close the soft money loophole. To challenge these FEC regula-
tions, BCRA sponsors Representatives Shays and Meehan have taken
legal action by filing suit against the FEC, arguing under the Administra-
tive Procedure Act? that the FEC regulations are arbitrary and capri-
cious, contrary to the plain meaning and text of the BCRA, and lacking a
rational basis.?'¢

2 See Prohibited and Excessive Contributions: Non-Federal Funds or Soft Money, 67
Fed. Reg. 49,064, 49,083-84 (July 29, 2002) (to be codified at 11 C.E.R. pt. 300). The FEC
argued that since the BCRA does not take effect until November 6, 2002, organizations
created prior to that date are beyond the scope of the statute, and are presumptively not
subject to regulation. See id.
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213 See FEC Undermines New Law, supra note 197. Senator McCain argued that “the
FEC, without any basis in law, defined get-out-the-vote activities as not including encour-
aging voters to vote, and voter identification activities as not including the acquisition of
voter lists.” Id.

214 See id. FEC Commissioner Scott Thomas charged that a block of four other Com-
missioners “have so tortured this law, it’s beyond silly.” Thomas B. Edsall, FEC Reopens
Soft Money Spigot, PITT. PosT-GAZETTE, June 23, 2002, at A18. As a result, at least two
critics have called for a change in the process for nominating FEC Commissioners. See
Bruce Ackerman & Ian Ayres, Campaign Reform’s Worst Enemy, N.Y. TIMEs, July 6, 2002,
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tion Campaign Act of 1971, 2 U.S.C. § 437(c) (2000) (establishing the FEC).

215 Administrative Procedure Act, 5 U.S.C. § 706 (1946) (establishing standards for ju-
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216 See Complaint for Declaratory and Injunctive Relief, Shays v. Fed. Election
Comm’n (D.D.C. filed Oct. 8, 2002), available at http://www.camlc.org/attachment.html/
SHAYS+V.+MEEHAN+COMPLAINT+FINAL+10+8+0211.pdf?id=88.
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The BCRA may also produce new and unintended effects that run
counter to the goals of its drafters. A common critique of the BCRA
charges that it will unduly protect incumbents.?'” According to this argu-
ment, parties currently help unknown candidates gain exposure through
soft money.?'® Perhaps without soft money and without issue advertise-
ments from corporations or unions, people will only vote for the name
they recognize, the incumbent. New candidates may not be able to garner
recognition through increased hard money contributions under the BCRA
alone.”” A tradeoff generally exists between eliminating potential corrup-
tion and protecting incumbents.

Even with the passage of the BCRA, individuals and interest groups
will still be able to find ways to use money to increase their level of
influence on the political system. For example, donations to Section 527
nonprofit corporations, and spending by these corporations, will likely
increase as a result of the BCRA.?® These corporations already play a
significant role in financing campaigns: Planned Parenthood, for exam-
ple, spent $12 million on politically relevant activity in the 2000 presi-
dential election campaign.??! Groups seeking influence could also exploit
the exclusion of news coverage and editorials from the definition of elec-
tioneering communications.???> This exemption may lead corporations to
publish advertisements in corporate-owned newspapers.?>

217 See Cass R. Sunstein, Political Equality and Unintended Consequences, 94 CoL. L.
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The BCRA produces a substantial change in the legal structure that
governs campaign financing. By banning soft money and curbing sham
issue ads, the legislation eliminates some means by which corporations,
unions, and individual donors used money to gain disproportionate ac-
cess to the political system. This disproportionate level of influence by
campaign contributors and sponsors of sham issue ads produced corrup-
tion, or at least the appearance of corruption. Even after the BCRA,
monetary interests may still exert a disproportionate level of influence
through uncoordinated independent expenditures and advocacy by non-
profit organizations. Because regulating these forms of political speech
may be unconstitutional under the Supreme Court’s First Amendment
jurisprudence, the BCRA regulates as much as it can without infringing
on protected speech. The Act should be found constitutional by the Su-
preme Court because it is narrowly tailored to further a compelling gov-
ernmental interest in reducing the corruption created by soft money and
sham issue ads. For the BCRA’s potential to institute these meaningful
reforms of the campaign finance system to be realized, however, the Act’s
FEC interpretations must be changed, and the Supreme Court must find
the Act constitutional. If both of these conditions are satisfied, the BCRA
will change the way campaigns are run, and 2004 will provide a glimpse
at how effectively the new regime can help secure cleaner elections in the
twenty-first century.

—Gregory Comeau

(suggesting that corporations that own newspapers are exempt from all regulation under
the BCRA).



