
MEDICAL MALPRACTICE NON-ECONOMIC DAMAGES 
CAPS 

The medical malpractice debate has been presented to Americans 
through contrasting images of children crippled by physician error and 
mothers forced to deliver their babies in bathrooms because of physician 
ºight. While the issues involved in what has been called the medical mal-
practice crisis are much more nuanced than these images convey, many 
agree that drastic increases in the cost of medical malpractice insurance 
have tested the wherewithal of parties on both sides of the stethoscope. In 
order to temper what some view as a concerning exodus of medical care 
providers from the industry,1 about half of the states have passed medical 
malpractice tort reform legislation.2 Recently, federal malpractice reform 
efforts have emerged as well.3 

Federal and state medical malpractice reform bills vary greatly, but 
they widely share one common element—a $250,000 cap on non-economic 
damages. The question addressed by this Recent Development is, why is 
$250,000 the going rate? The impact of the $250,000 non-economic dam-
ages cap has been documented, but the origin of the cap has largely re-
mained a mystery. As Congress considers adopting new legislation, it must 
cut through the common rhetoric of the medical malpractice tort reform 
debate to ªnd an equitable solution. An examination of the impact of the 
$250,000 cap and an understanding of its genesis should inform Con-
gress’s efforts. 

I. Federal Reform 

For the past few years, Congress has unsuccessfully attempted to ad-
dress growing concerns surrounding medical malpractice litigation, in-
surance rates, and the retention of physicians.4 In March 2005, Senate Ma-
jority Leader Bill Frist proclaimed that he would seek medical malprac-
 

                                                                                                                              
1

 Some argue that no support exists for the alleged mass exodus of doctors from the 
medical profession. The Government Accountability Ofªce recently reported that “[t]he 
number of physicians in the United States increased about 26 percent from 1991 to 2001, 
twice as much as the nation’s population.” U.S. Gov. Accountability Ofªce, Physician 

Workforce 2 (2003), available at http://www.gao.gov/new.items/d04124.pdf. See also Tho-
mas O. McGarity et al., The Truth about Torts: An Insurance Crisis, Not A Lawsuit Crisis 
13 (2005) (A Center for Progressive Reform White Paper). 

2
 Cf. Assembly Third Reading on AB 1380, California Assembly (May 24, 1999) at 7; 

Congressional Budget Ofªce, The Congress of the United States, The Effects of 

Tort Reform: Evidence from the States 6 (2004), available at http://www.cbo.gov/ 
ftpdocs/55xx/doc5549/Report.pdf. 

3
 See, e.g., S. 354, 109th Cong. (2005); H.R. 534, 109th Cong. (2005). 

4
 The HEALTH Act of 2004, modeled after MICRA, limits non-economic damages. 

H.R. 4280, 108th Cong. (2004). Although it passed in the House of Representatives, it failed 
to become law because its counterpart, “The Patients First Act of 2003,” failed to pass in 
the Senate. William Gunnar, Is There an Acceptable Answer to Rising Medical Malpractice 
Premiums?, 13 Ann. Health L. 465, 492 (2004). 
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tice tort reform with a cap on non-economic damages, but he highlighted 
that the biggest challenge is “getting people to the table” to discuss such 
federal reform.5 

In 2005, members of the House and Senate followed state medical 
malpractice tort reform efforts by proposing House Bill 534 and Senate Bill 
354 to address the ever-increasing insurance premiums confronting phy-
sicians.6 These bills seek to shorten the statute of limitations for ªling a 
claim, place limitations on access to punitive damages, repeal the collat-
eral source rule, restructure settlement by requiring periodic payment for 
future damages, cap contingency fees, abolish joint liability, and cap non-
economic damages at $250,000.7 In addition, House Bill 534 limits the li-
ability of manufacturers, distributors, suppliers, and providers of medical 
products that comply with FDA standards,8 while Senate Bill 354 prohib-
its a health care provider from being named as a party in product liability 
or class action lawsuits pertaining to any FDA-approved drugs or devices 
he prescribes.9 

One recent federal reform effort that has already been passed by the 
House is House Bill 5, the “Help Efªcient, Accessible, Low-cost, Timely 
Healthcare (HEALTH) Act of 2005,”10 a replica of House Bill 534. Rep-
resentative Phil Gingrey (R-Ga.) introduced the bill on July 21, 2005, and 
only a week later the House of Representatives approved the measure, which 
would cap non-economic damages in medical malpractice cases to 
$250,000, restrict contingency fees, require periodic payment of future 
medical damages, and set a statute of limitations relating to discovery and 
manifestation of injury.11 While similar measures have previously passed 
in the House of Representatives, the true test has been and will continue 
to be the Senate.12 House Bill 5’s Senate counterpart, Senate Bill 4, the 
“Healthy America Act of 2005,” is now pending in the Senate Committee 
on Finance.13 Introduced by Senator Frist, the act closely mirrors the re-
form scheme of House Bill 5.14 

 

                                                                                                                              
5

 Frist Signals Areas of Concession, CAPP News (Californians Allied for Patient 
Protection, Sacramento, Cal.), Mar. 14, 2005, at 1, available at http://www.micra.org/ 
CAPPnews031405.pdf [hereinafter Areas of Concession]. 

6
 H.R. 534; S. 354. Senate Bill 354 is sponsored by Sen. John Ensign (R-Nev.), and 

House Bill 534 is sponsored by former Rep. Christopher Cox (R-Cal.). 
7

 H.R. 534; S. 354. 
8

 H.R. 534 § 7. 
9

 S. 354 § 8. 
10

 H.R. 5, 109th Cong. (2005) (sponsored by Representative Phil Gingrey). 
11

 Id.; Federal Update, CAPP News (Californians Allied for Patient Protection, Sacra-
mento, Cal.), Aug. 8, 2005, at 2, available at http://www.micra.org/ augustnews.pdf [hereinaf-
ter Federal Update]. 

12
 Past HEALTH Acts have failed in the Senate despite passage in the House of Repre-

sentatives. See, e.g., HEALTH Act of 2004, H.R. 4280, 108th Congress (2004); HEALTH 
ACT of 2002, S. 2793, 107th Cong. (2002). 

13
 S. 4, 109th Cong. (2005). 

14
 Federal Update, supra note 11, at 2. 
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Past medical malpractice tort reform bills have included a wide 
range of damage-related provisions, from elimination of the collateral 
source rule15 to caps on all damages awarded. It is important to understand 
where non-economic damages ªt within the palette of damage options in 
order to understand the impact of caps on this type of award. Economic 
damages include but are not limited to costs already incurred or likely to 
be incurred by the claimants, such as medical care expenses, past wage 
loss, and estimated losses in future earnings.16 Non-economic damages 
include past and future pain, suffering, emotional distress, mental anguish, 
disªgurement, physical impairment, loss of consortium, loss of compan-
ionship, loss of parental guidance, loss of enjoyment of life, humiliation, 
embarrassment, inconvenience, and loss of society.17 Though non-economic 
damages may be regarded as lacking a standard, they serve as a measure of 
juries’ “conscience” by allowing juries to select a monetary ªgure they 
consider to be fair.18 

While lumping non-economic damages into the same pot as punitive 
damages is tempting to many, punitive damages remain a separate and dis-
tinct form of payment. Punitive damages punish and deter wrongdoers. 
They also prompt juries to focus on the defendant’s wealth and the repre-
hensibility of the conduct rather than on fairly compensating for a wrong, 
as is the focus of non-economic damages.19 Punitive damages, however, 
remain on the shelf for most medical malpractice cases in California, 
awarded only when a claimant can prove by clear and convincing evi-
dence that the health care provider was guilty of oppression, fraud, or 
malice.20 
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 See H.R. 4280 § 6. The collateral source rule is a common law rule that prohibits de-
fendants from introducing evidence at trial to show that the plaintiff has received injury 
compensation from other sources. See also Brandon Van Grack, The Medical Malpractice 
Liability Limitation Bill, 42 Harv. J. on Legis. 299, 305 (2005) (discussing the elimina-
tion of the collateral source rule in the HEALTH Act of 2004). 

16
 Nicholas Pace et al., Capping Non-Economic Awards in Medical Malprac-

tice Trials 7 (RAND Institute for Civil Justice 2004). 
17

 See id. 
18

 Ofªce of Disability, Aging and Long-Term Care Policy, U.S. Department of 

Health and Human Services, Confronting the New Health Care Crisis: Improv-

ing Health Care Quality and Lowering Costs By Fixing Our Medical Liability 

System—The Increasingly Unpredictable, Costly, and Slow Litigation System is 

Responsible 8 (2002) [hereinafter Confronting the New Health Care Crisis]. (“The 
perceived problem of pain and suffering awards is not simply the amount of money ex-
pended, but also the erratic nature of the process by which the size of awards is deter-
mined. Juries are simply told to apply their ‘conscience’ in selecting a monetary ªgure they 
consider to be fair.”). 

19
 Joseph C. Chambers, In re Exxon Valdez: Application of Due Process Constraints on 

Punitive Damages Awards, 20 Alaska L. Rev. 195, 200 (2003). 
20

 Medical Injury Compensation Reform Act of 1975: Hearing on A.B. 1380 Before the 
Cal. Assemb. Comm. on the Judiciary, 1999-2000 Leg. 10 (May 25, 1999), available at http:// 
www.leginfo.ca.gov/pub/99-00/bill/asm/ab_1351-1400/ab_1380_cfa_19990525_133157_ 
asm_comm.html. 
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II. The Origin of the $250,000 Cap 

Congressional efforts to reform medical malpractice tort litigation 
are not unique. Past bills and those currently pending in the House and 
Senate resemble several state reform efforts, including California’s Medical 
Injury Compensation Reform Act of 1975 (MICRA), which set the prece-
dent for medical malpractice tort reform.21 

In that year, two of California’s largest insurers, Travelers and Argo-
naut Insurance, proffered rate hikes as steep as 342%22 and 350%,23 re-
spectively, for medical malpractice insurance coverage. Nearly half of the 
doctors in Northern California failed to show up to work on May 1, 1975, 
and the empty clinics and hospitals were the result of Argonaut Insur-
ance’s refusal to provide group coverage to Northern Californian doc-
tors.24 That refusal effectively quadrupled doctors’ insurance costs by 
forcing them to buy individual policies.25 Meanwhile, in Southern Cali-
fornia, Traveler’s Indemnity Company warned Los Angeles physicians of 
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 The California Civil Code states: 

In any action for injury against a health care provider based on professional neg-
ligence, the injured plaintiff shall be entitled to recover non-economic losses to 
compensate for pain, suffering, inconvenience, physical impairment, disªgurement 
and other non-pecuniary damage. (b) In no action shall the amount of damages for 
non-economic losses exceed two hundred ªfty thousand dollars ($250,000). 

Cal. Civ. Code § 3333.2(a) (West 1975). The cap applies in cases of injury or death, and 
it allows only one $250,000 recovery in a wrongful death case. See Yates v. Pollock, 194 
Cal. App. 3d 195, 200 (Cal. Ct. App. 1987). Authority exists, however, for allowing sepa-
rate caps for the patient and for a spouse claiming loss of consortium. Atkins v. Strayhorn, 
223 Cal. App. 3d 1380, 1394 (Cal. Ct. App. 1990). The cap on non-economic damages has 
been upheld as constitutional. Fein v. Permanente Med. Group, 695 P.2d 665, 680 (Cal. 
1985). 

22
 Medical Injury Compensation Reform Act of 1975: Hearing on A.B. 1 as Amended in 

the Second Extraordinary Sess. Before the Cal. S. Comm. on Insurance and Financial In-
stitutions., 1975-1976 Leg. 1 (Aug. 6, 1975) (on ªle with Cal. Assemb. B. Author A.B. 1xx 
1975 ªles) [hereinafter Aug. 6 Hearing on A.B. 1 Before the Cal. S. Comm. on Insurance 
and Financial Institutions] (“Effective November 1, 1975, approximately 5,600 Northern 
California physicians insured by Travelers Insurance Company will face a 342% rate in-
crease.”). 

23
 Barry Keene, California’s Medical Malpractice Crisis, in A Legislator’s Guide 

to the Medical Malpractice Issue 29 (David G. Warren & Richard Merritt eds., 1976). 
24

 Lacey Fosburgh, Doctors Limit Care in Protest on Coast, N.Y. Times, May 2, 1975, 
at A1 [hereinafter Doctors Limit Care]. See also Lacey Fosburgh, Physician Strike May Be 
Widened, N.Y. Times, May 26, 1975, at A56; Albert J. Lipson, Medical Malpractice: 

The Response of Physicians to Premium Increases in California 1 (RAND Corpora-
tion 1976); Pace et al., supra note 17, at 5; cf. Letter from Elmer Low, President, Cali-
fornia Trial Lawyers Association, to John Miller, Chairman, Judiciary Committee (June 16, 
1975) (on ªle with Cal. Comm. on the Judiciary A.B. 1xx 1975 ªles) (“The former presi-
dent of Argonaut Insurance Company has admitted that a disastrous loss in the market was 
a major factor in that company’s decision to impose a 382% increase.”). 

25
 Doctors Limit Care, supra note 24, at A1. 
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a proposed ªve-fold increase in insurance rates.26 During that same pe-
riod, CNA Insurance announced a 190% increase.27 

California lawmakers faced a time crunch in their quest to address 
the insurance premium crisis. In an effort to provide short- and long-term 
solutions, Governor Jerry Brown called a second special session, also known 
as a second extraordinary session, of the legislature on Saturday, May 17, 
1975. Governor Brown explained, “The inability of doctors to obtain in-
surance at reasonable rates is endangering the health of the people of this 
state and threatens the closing of many hospitals. The longer-term conse-
quences of such closings could seriously limit the healthcare provided to 
hundreds of thousands of our citizens.”28 

During the special session, Assembly Health and Human Services 
Committee Chairman Barry Keene proposed Assembly Bill 1xx29 to con-
tain sharply rising premiums. Assembly Bill 1xx became the series of 
statutes known as MICRA that emerged from the special session to solve 
the insurance premium crisis.30 MICRA permitted future damages awards 
in excess of $50,000 to be paid in periodic payments, limited attorney 
fees in medical malpractice litigation, eliminated the collateral source 
rule, and imposed a non-indexed31 $250,000 cap on non-economic dam-
ages.32 With such a cap, the court automatically limits jury awards of non-
economic damages that exceed $250,000 without informing the jury of 
the cap prior to its imposition. Despite efforts to reform the non-indexed 
cap on non-economic damages, the $250,000 cap has existed in Califor-
nia since the 1975 enactment of MICRA.33 

In a 2005 interview, Barry Keene, MICRA’s author, recounted the 
1975 legislative special session from which MICRA was born.34 He noted 
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 Hearing on AB 1380 Before the Assembly Committee on the Judiciary, supra note 
20, at 6. 

27
 Id. 

28
 Californians Allied for Patient Protection, MICRA: California’s Landmark 

Healthcare Liability Law: A National Model for Assuring Access to Affordable 

Healthcare 4 (2005), available at http://www.micra.org/MICRAHandbook.pdf [hereinaf-
ter Landmark Healthcare Liability Law]. 

29
 AB 926 was the progenitor of AB 1xx. Keene, supra note 23, at 30. 

30
 MICRA had strong bipartisan support when it was passed. The legislation passed the 

80-member Assembly by a vote of 67-8 and passed the 40-member Senate by a vote of 34-
4. Landmark Healthcare Liability Law, supra note 28, at 4. 

31
 Indexing a monetary cap would allow the adjustment of the monetary amount so that 

it reºects changes in the cost of living consistent with the Consumer Price Index. 
32

 Gunnar, supra note 4, at 484. 
33

 Cf. Medical Injury Compensation Reform Act of 1975: Hearing on A.B. 1380 Before 
the Cal. S. Comm. on the Judiciary, 1999-2000 Leg. 2 (July 13, 1999), available at http:// 
www.leginfo.ca.gov/pub/99-00/bill/asm/ab_1351-1400/ab_1380_cfa_19990714_123743_ 
sen_comm.html [hereinafter July 13 Hearing on A.B. 1380 Before the Cal. S. Comm. on 
the Judiciary] (demonstrating that if AB 1380 had passed in the California Assembly, it 
would have adjusted the cap each year to reºect the cumulative percentage change in the 
Consumer Price Index). 

34
 Perspectives: An Interview With MICRA Author Barry Keene, CAPP News (Califor-

nians Allied for Patient Protection, Sacramento, Cal.), Apr. 26, 2005, at 1, available at 
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some alarming circumstances, including the fact that some physicians 
had chosen to “go bare” instead of paying higher premiums.35 As tension 
grew in 1975 over what would be the legislative solution, Keene hoped 
that his grab bag of various malpractice reform mechanisms would have 
a reasonable chance of avoiding sabotage by any single interest group.36 
During the legislative battle, Keene asserted, “The malpractice crisis can 
only be solved by comprehensive reforms requiring equal sacriªces on 
the part of the insurance companies, the doctors, the hospitals, and the 
attorneys.”37 

Both a strength and a weakness of Keene’s bill was its inclusion of a 
wide array of measures to remedy the insurance premium crisis. But it 
was, and still is, unclear which measures were necessary to freeze the rise in 
insurance premiums. Leaders of the tort reform movement champion 
MICRA as the model for medical malpractice reform, crediting it as the 
stabilizing force in the California malpractice insurance market.38 The 
popularity of the cap is reºected in the fact that it has been embedded in 
the federal government’s compensation fund for victims of September 1139 
and served as the staple amount for compensation payable under insur-
ance for military personnel killed in action and public safety ofªcers killed 
on duty.40 However, detractors point to other legislative measures that 
could just as likely have slowed rate increases in California41 and lament 
 

                                                                                                                              
http://www.micra.org/CAPPNews42605.pdf [hereinafter Perspectives 1] (the ªrst install-
ment of an interview run over three issues). On December 12, 1975, the cap went into 
effect and has remained unchanged. See July 13 Hearing on A.B. 1380 Before the Cal. S. 
Comm. on the Judiciary, supra note 33, at 1. 

35
 Perspectives, supra note 34, at 3. 

36
 Id. at 3; see Julianne D’Angelo Fellmeth & Thomas A. Papageorge, Initial 

Report Medical Board of California Enforcement Program Monitor 20 (Center 
for Public Interest Law University of San Diego School of Law 2004); Keene, supra note 
23, at 30. 

37
 Press Release, Ofªce of Assemblyman Barry Keene (May 19, 1975), at 5. 

38
 A 2003 Department of Health and Human Services report endorsed the success of 

MICRA, illustrating that since 1975, premiums in California have risen 167% while pre-
miums in the rest of the country have increased 505%. Ofªce of Disability, Aging and 

Long-Term Care Policy, U.S. Dep’t of Health and Human Services, Addressing 

the New Health Care Crisis: Reforming the Medical Litigation System to Im-

prove the Quality of Health Care, at 24 (2003), available at http://aspe.hhs.gov/ 
daltcp/reports/medliab.htm. 

39
 See Sept. 11th Victim Compensation Fund of 2001, 67 Fed. Reg. 11, 239 (Mar. 13, 

2002). 
40

 Californians Allied for Patient Protection, The California Story: MICRA: A 

Successful Model for Affordable and Accessible Health Care 6 (2002), available 
at http://www.micra.org/CAStory.pdf. 

41
 Twelve years after MICRA’s passage, California premiums reached an all-time high, 

190% higher than when the statutes were enacted. In another attempt to contain the pre-
mium rate hikes, California passed the Insurance Rate Reduction and Reform Act, known 
as Proposition 103. Among other things, Proposition 103 mandated 20% insurance rate 
reductions and granted the insurance commissioner the ability to reject or alter rate in-
crease requests. Since the passage of Proposition 103 in 1988, malpractice premium rates 
in California have fallen below national levels. Gunnar, supra note 4, at 489–91. See also 
The Medical Insurance Crisis: A Review of the Situation in Pennsylvania: Hearing Before 
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that MICRA represents a marginalizing ambush of groups who feel the 
strongest negative impacts of non-indexed non-economic damages caps.42 
Without deªnitive support for its effectiveness and positive impact, MICRA 
remains open to criticism on substantive grounds. 

III. Whom Does MICRA Truly Affect? 

MICRA’s non-indexed non-economic damages cap has proven det-
rimental to some Californians injured by medical malpractice. Propo-
nents of non-economic damages caps pay little attention to how caps af-
fect access to the civil justice system or to how they may harm discrete 
groups of people.43 Because of such caps, claimants who experience low 
economic loss but suffer high non-economic loss have claims that are no 
longer attractive to many lawyers, who will not incur the costs of litigation 
without the prospect of proªting from damage awards.44 Moreover, the 
impact on select groups, namely minorities and women, has been gravely 
disproportionate.45 

Lucinda Finley of the State University of New York at Buffalo exam-
ined how juries in medical malpractice tort suits allocate their awards 
between economic and non-economic damages.46 She found that caps on 
non-economic damages can discriminate against women because women 
face unique injuries such as pregnancy loss, sexual or reproductive harm, 
and sexual assault that can lead to impaired fertility or sexual function-
ing, miscarriage, incontinence, trauma associated with sexual relationships, 
and scarring or disªgurement in sensitive, intimate areas.47 Non-economic 
damages are the principle means by which juries can demonstrate their 
sense of the gravity of, and compensate women for, these unique harms.48 
These injuries and their consequences, however, do not signiªcantly im-
pact a woman’s wage-earning capability, which is the ranking considera-
tion in the tabulation of economic damages. Consequently, many damage 
awards to female claimants are based mostly on non-economic loss, 
 

                                                                                                                              
the Subcomm. On Oversight and Investigations of the H. Comm. On Energy and Commerce, 
109th Cong. 130 (2003) (testimony of Harvey Rosenªeld, President, Foundation for Con-
sumer Taxpayer Rights). But see William Hamm et al., MICRA, Not Proposition 103, 

Accounts For the Relatively Low-Growth in Medical Malpractice Insurance 

Costs in California 2 (2005), available at http://www.micra.org/Proposition103Report.pdf. 
42

 The MICRA cap would have to be raised to $916,025 to keep up with inºation since 
1976. Consumer Attorneys of California, CAOC Information Brief: “Behind Those 

Medical Malpractice Rates” 1 (2005), http://www.caoc.com/CA/index.cfm?event= 
showPage&pg=MICRABrief02-22-05. 

43
 Lucinda Finley, The Hidden Victims of Tort Reform: Women, Children, and the Eld-

erly, 53 Emory L.J. 1263, 1264–65 (2004). 
44

 See id. at 1265; see also Pace et al., supra note 16, at xxi. 
45

 See Consumer Attorneys of California, supra note 42; Finley, supra note 43, at 
1266. 

46
 Finley, supra note 43, at 1266. 

47
 Id. 

48
 Id. at 1266, 1281. 
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which means that these claimants lose a signiªcant portion of their awards 
as a result of non-economic damage caps. For example, in a sample of 28 
gynecological malpractice cases in California, 83% of damages awarded 
by juries were non-economic.49 Those claimants experienced a 64% re-
duction in average recoveries as a result of the damage cap.50 Because pro-
ponents of non-economic caps have succeeded in convincing legislators 
that non-economic damages are “parasitic,”51 women who face harms that 
are unique to their sex and that are only compensated for by non-economic 
damages are subject to drastically reduced damage awards. 

Just as the types of harms women experience expose them to dispro-
portionately adverse outcomes with respect to jury awards, the tendencies 
of juries in “gender-neutral” medical malpractice cases also adversely affect 
women. In those cases, the damage packages awarded to women are com-
posed of a higher percentage of non-economic damages than those awarded 
to men.52 That fact exacerbates the harm caused to women by non-economic 
damage caps. Finley’s study of 131 “gender-neutral adult plaintiff” Cali-
fornia cases, with sixty-seven female plaintiffs and sixty-four male,53 re-
vealed that MICRA damage caps depressed women’s awards even further 
below men’s awards than they already tended to be. 

In addition, common methods of calculating economic damages deny 
minorities and women the ability to obtain gender- and race-neutral jury 
awards. The work-life expectancy of the claimant and the average wage 
the claimant would have earned absent the malpractice are the factors 
used to tabulate economic damages.54 However, race- and gender-speciªc 
data frequently used in tabulating economic damages projects that white 
men are worth more economically than women or minorities.55 For in-
stance, race- and gender-speciªc work-life tables indicate that racial minori-
ties and women will spend fewer years in the labor force.56 Higher rates 
of incarceration and a shorter average life span for minorities and absence 
from the work force due to childbearing for women all amount to shorter 
work-life expectancies for individuals in these categories, which amounts 
to lower economic damages for the same harms.57 According to the U.S. 
Bureau of Labor Statistics, the work-life expectancy for a white man in-
jured at age thirty was estimated to be 4.7 years longer than that of a mi-
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 Id. at 1296. 
50

 Id. 
51

 Martha Chamallas, Vanished from the First Year: Lost Torts and Deep Structures in 
Tort Law, in Legal Canons 114 (J. M. Balkin & Sanford Levinson eds., 2000). 

52
 Finley, supra note 43, at 1284. 

53
 Id. at 1284–85 (“Before applying the MICRA cap, women’s average jury awards 

were 52% of men’s average awards. After the MICRA reduction, the women on average 
recovered only 45% of men’s average recoveries.”). 

54
 Chamallas, supra note 51, at 109. 

55
 Id. at 112. 

56
 Id. 

57
 Id. at 110. 
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nority man, 8.7 years longer than that of a white woman, and 9.2 years 
longer than that of a minority woman.58 Moreover, disparities in criminal 
sentencing and a lack of job opportunities in minority communities fur-
ther corrupt the objectivity of such tables.59 

In sum, because of unique harms that affect women and minorities, 
jury tendencies, and reliance upon ºawed economic tables, non-economic 
damages caps silently plague these groups. 

IV. The Empty Search: Why $250,000 

Although the $250,000 non-economic damages cap reigns as the popu-
lar reform solution for many states and pending federal reform, the ques-
tion still remains: Why $250,000?60 Since those presently carrying the 
medical malpractice tort reform banner have failed to provide an expla-
nation as to why $250,000 is the optimal cap, an examination of the ori-
gins of that number may shed light on this question. 

A. Legislative History 

Legislative records charting California’s early tort reform bill, even-
tually known as MICRA,61 revealed that the highly publicized cap on 
non-economic damages was not even a part of the initial bill—it was a 
last-minute addition.62 As originally introduced, the bill limited compen-
sation for certain non-economic losses, including pain and suffering, to 
$800 a month and provided that a claimant would not be entitled to non-
economic losses if his earnings exceeded $1,500 a month.63 At the re-
quest of the Assembly Judiciary Committee, the monthly restriction on 
non-economic losses was deleted,64 prompting the California Physicians 
Crisis Committee to call the Judiciary Committee “no more than a law-
yers’ lobby.”65 Assembly Bill 1xx was passed by the Assembly on June 20, 
1975, without any limit on the amount of damages that an injured party 
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 Id. at 110. 
59

 Id. at 112. 
60

 See supra note 2 
61

 Files relating to A.B. 1xx from the Judiciary Committee, Governor Brown, and the 
bill’s author (retained by the California Assembly) constitute the 1500+ pages of legisla-
tive records searched. The Senate Insurance and Financial Institutions Committee ªles 
from the California State Archives were unobtainable. 

62
 See infra notes 63–69 and accompanying text. 

63
 S. Comm. on Insurance and Financial Institutions, Analysis of Assemb. B. 

No. 1 as Amended June 27 1 (1975) (on ªle with Cal. Assemb. B. Author A.B. 1xx 1975 
ªles). 

64
 Id. (“At the request of the Assembly Judiciary Committee, this restriction on non-

economic losses was deleted. Therefore A.B. 1, as passed by the Assembly, did not limit 
the amount of damages that an injured party may recover.”). 

65
 Press Release, Cal. Physicians Crisis Comm. (June 26, 1975) (on ªle with Herbert 

M. Baus). 
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could recover.66 As of June 27, 1975, however, the Senate Insurance and 
Financial Institutions Committee had adopted signiªcant amendments to 
the bill, which included the provision limiting non-economic damages to 
$250,000.67 Assembly members did not abide by the Assembly Speaker’s 
request to “non-concur” with the Senate version of the bill, which would 
have sent it back to the Assembly Judiciary Committee, where it had pre-
viously been gutted of its damages provision.68 Instead, Assembly mem-
bers accepted the Senate version of the bill, which included the non-
economic damages cap.69 

B. Casualties of the Special Session 

Although Assembly Bill 1xx stole the spotlight during the special 
session, it did not stand alone as the only attempt at capping damages in 
medical malpractice tort reform. In addition to many amendments to As-
sembly Bill 1xx that were abandoned in the special session, a series of 
medical malpractice tort reform bills were also laid to rest. Senator Omer 
L. Rains’s Senate Bill 7xx contained a measure that was identical to the 
original version of Assembly Bill 1xx.70 It proposed an $800 to $1,500 per 
month limitation for pain and suffering and no limit on loss of earnings 
or necessary medical treatment costs.71 A different bill, Senate Bill 1, 
allowed for the recovery of up to $250,000 in non-economic damages when 
the injury consisted of the loss of a body part, serious impairment of a 
bodily function, or serious and permanent disªgurement, whether as a direct 
result of negligent medical intervention or negligent intervention com-
bined with the original injury necessitating medical care.72 

Not all of the bills proposed during the special session resembled As-
sembly Bill 1xx. Senate Bill 13, presented by Senator Alfred Song, sought 
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to limit total damages to $500,000.73 After going to the Senate Judiciary 
Committee, it failed to emerge as a front-runner in reform. In addition, 
Senator Alan Robbins’s Senate Bill 521 sought to create a board that would 
be the sole recourse for patients seeking compensation for medical inju-
ries and awards and to limit damages to loss of wages, medical expenses, 
and loss of bodily function.74 This bill also died during the special ses-
sion,75 as did Senator Dennis E. Carpenter’s Senate Bill 397, which pro-
vided a $500,000 maximum for the death of a minor or adult without de-
pendents.76 

In addition to those failed bills, two signiªcant amendments to As-
sembly Bill 1xx also died during the special session. The ªrst, proposed 
on August 11, 1975, sought to limit the provision of non-economic dam-
ages to ten percent of the economic losses.77 The second, the extraordi-
nary hardship exception, originally slated to coincide with the initial bill 
proposal, did not gain the support necessary for inclusion in MICRA.78 For 
no apparent reason, these two amendments, which would have moderated 
the harsh effects of a pure damages cap, were not included in the ªnal bill. 
The question remains: Why did these ideas fail while the hard $250,000 
cap succeeded? 

C. Discussion Inside the Assembly 

In Chairman Keene’s statement before the Senate Insurance and Fi-
nancial Institutions Committee, he did not mention the $250,000 cap. In 
fact, in his synopsis of his “lower-cost, fairer resolution” to the insurance 
premium crisis, he mentioned only the proposal to allow “periodic pay-
ments to spread compensation amounts over a period of time, to preclude 
costly windfalls to heirs when an injured party dies before completing his 
actuarially expected life.”79 

On September 3, 1975, Alister McAlister, chairman of the Assembly 
Committee on Finance, Insurance, and Commerce, sent Chairman Keene 
suggested amendments to his bill. McAlister proposed the creation of a joint 
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underwriting association and the establishment of three actuaries to assist 
California’s Insurance Commissioner; he also did not mention the cap on 
non-economic damages.80 

As the bill progressed through the State Senate, Senate Judiciary Com-
mittee consultant and later legislative counsel Bion Gregory suggested in-
dexing the non-economic damages cap.81 However, this suggestion was dis-
regarded because the plaintiff lawyers’ lobby would not support the idea.82 
Ironically, some of the representatives of the trial bar thought indexing the 
cap would improve the bill’s overall chance for passage and increase the 
likelihood of the Governor signing it.83 As a result, they withheld their 
support of the indexed cap in order to try to kill the bill altogether.84 But 
their move backªred—the ªnal bill included the non-indexed cap that 
adversely affects a number of their potential clients today. Still, their tac-
tical error gives no indication as to why $250,000 was chosen as the magic 
number. 

Nor did such an indication emerge from the records. There was, how-
ever, an actuarial appraisal of the potential effect of the $250,000 non-
economic damages cap, which indicated the following: 

A limitation of damages for non-economic losses to $250,000 will 
probably result in approximately a 5% reduction in total premium. 
This item has been difªcult to measure since the awards are not 
normally categorized by economic and non-economic losses. It 
should have a tendency to reduce some of the very large emo-
tional awards.85 

There was also an Insurance Commissioner’s estimate, which projected 
that the damages cap would yield estimated premium savings of six to ten 
percent.86 However, the Insurance Commissioner offered little explana-
tion of those projected savings. Nevertheless, they were also employed 
by the Department of Consumer Affairs in its analysis of the bill.87 In that 
analysis the Department acknowledged that the insurance industry had 
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failed to provide an estimate of how much the bill would reduce premi-
ums.88 Moreover, it even noted that it had relied upon the Insurance 
Commissioner’s estimates.89 However, no hard analysis beyond the Insur-
ance Commissioner’s projections indicated that a non-economic damages 
cap would translate into premium savings. 

The lack of any clear reason for the value of the $250,000 cap is in-
dicated by an exchange between Senator Newton R. Russell and Travel-
ers Insurance. Senator Russell and Terry Miller, Consultant to the Senate 
Committee on Insurance and Financial Institutions, requested estimates from 
California’s insurance companies of the effects the proposed legislation 
would have on 1976 medical malpractice insurance premiums.90 Travelers 
Insurance responded by proposing that more stringent measures be in-
corporated into the bill.91 However, far from providing rate estimates that 
would substantiate even their new proposal, Travelers stated that they 
could not be “responsive to [the committee’s] requests for pricing infor-
mation” because they did “not have the necessary data to make intelligent 
estimates” about the effect the bill would have on rates.92 The insurance 
industry thus had no better estimate of the bill’s potential effects than did 
the Department of Consumer Affairs. 

Despite the espoused inability of insurers themselves to make such 
estimates, Chairman Keene urged Governor Brown to sign the bill because 
he projected that its provisions would reduce premiums by 18% to 24%.93 
The basis of those projections was absent from the letter.94 Further, while 
Keene also failed to proffer an explanation as to why a $250,000 cap would 
be effective, he did state during his opening remarks to the Joint Health-
Judiciary Committee Meeting on Medical Malpractice that “[trial law-
yers] do not like limitations on pain and suffering even though there may 
be sound reasons of social policy for imposing them.”95 His statement 
suggests that he hoped to convince his peers that the cap might be worth-
while to adopt only because there might, theoretically, be sound policy 
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reasons to do so. However, Keene declined to specify precisely what those 
reasons were. 

In exchanges since MICRA’s adoption, Keene and other supporters 
of the non-economic damages cap have still failed to provide empirical sup-
port for the $250,000 limit. The bill author himself, when pressed about 
the number, said that the “selection of a quarter million dollars was sub-
jective.”96 He went on to explain: 

The theory was that you could never really and adequately com-
pensate for pain and suffering, no matter how much money you 
provided. Money just doesn’t do it. But $250,000 (in addition to 
meeting the medical and other needs of the patient), properly in-
vested to the extent that it elevated the quality of life over and 
above the post-injury status, was thought to be enough to do that 
job.97 

Finally, a Department of Consumer Affairs report discussed whether 
$250,000 of non-economic damages would be an equitable amount for 
claimants.98 In its analysis, the Department stated, “[t]he limit of $250,000 
may be acceptable for consumers” because the limit “would not change 
the amount awarded to most claimants.”99 However, this analysis did not 
recognize the concentrated effect that this amount would have on those 
speciªc groups of claimants who would be especially affected, such as 
women and minorities.100 Moreover, even the bill’s author has explained 
that the damage cap constituted a “moral dilemma” between “denying pa-
tients access to reasonably-priced health care in California” or “under-
compensating” some injured patients.101 

That idea is conªrmed by a suggested veto message that was sealed in 
Governor Brown’s ªles. The message noted that the bill “did not deal 
effectively with the problem of the negligent practitioner, without whom 
there would be no malpractice crisis. . . . [The bill] fail[ed] to provide added 
disciplinary powers which are needed to protect the consumers of Cali-
fornia from malpractice.”102 The suggested remarks may reºect Governor 
Brown’s concern that the bill’s primary harmful effects would be felt by 
patients ªrst. 
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Governor Brown’s predictions were correct. In fact, despite the con-
troversy, lack of precedent, and uncertainty about the bill’s efªcacy,103 
health care providers,104 ofªcials throughout the state,105 and insurance com-
panies106 pledged support for its passage. Still, the bill’s supporters were 
concerned about the bill’s fate. Consequently, they made several proce-
dural maneuvers to avoid the Assembly Judiciary Committee, whose 
Chairman, they feared, might “amend [A.B. 1xx] into ineffectiveness.”107 
Health Committee Chairman Keene, coordinating with the Senate Rules 
Committee, avoided referring the bill to the Judiciary Committee, where 
it would have been certain to face an uphill battle due to its unpopularity 
with committee members.108 Instead, the bill was sent to the Senate Fi-
nancial Institutions and Insurance Committee, which molded it into a form 
that included the $250,000 cap on non-economic damages for which the 
legislation has received so much attention over the past 30 years.109 Ulti-
mately, the bill passed in the California legislature because of procedural 
maneuvering rather than the logical or empirical force of its provisions.110 

The non-economic damages cap thus quietly made its way into Cali-
fornia’s MICRA, hardly discussed by legislators, constituents, or even lob-
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bying groups. The historical records reveal the behind-the-scenes priorities 
of lawyers’ groups, legislators, health care providers, and active constitu-
ents; for all of them, the non-economic damages cap was hardly on the ra-
dar. The cap’s low-proªle enactment in 1975 seems surprising consider-
ing how it has become the centerpiece of current reform efforts. 

V. An Alternative to the $250,000 Cap 

Since the $250,000 cap on non-economic damages is not supported 
by a strong evidentiary foundation, alternative solutions should be exam-
ined for inclusion in federal legislation. A simple solution already exists 
to remedy the blockbuster cases that medical malpractice reform sup-
porters continue to caricature and thrust into the spotlight. Federal Rule 
of Civil Procedure 59,111 which governs motions for partial new trials, 
provides a solution without the heartache that the cap on non-economic 
damages presently imposes. A judge may engage the process of nisi re-
mittitur damna,112 by which a judge may reduce the jury award. In the remit-
titur process, the judge conditions the grant of a new trial on the plain-
tiff’s refusal to consent to a reduction of damages.113 Plaintiffs may elect 
to reduce damages through remittitur instead of undergoing a new trial, 
during which they may incur signiªcant expenses and after which they may 
be left entirely without compensation. 

The media rarely reports the regular practice of award reductions; al-
though fairly common, these reductions are not sexy enough to garner public 
attention. Instead, huge pre-reduction jury awards are used as fodder in 
the depiction of a tort system gone mad. For example, the well-known 
McDonald’s coffee case has long been used to characterize the American 
tort system as a three-ring circus.114 In that case, an eighty-one-year-old 
woman was severely burned by hot coffee after McDonald’s failed to ex-
plicitly warn customers of the dangers of its coffee.115 After the trial judge 
reduced the $2.7 million punitive damage award to $480,000, the $2.86 mil-
lion total award was reduced to $640,000.116 However, those details were 
left lying on the editing room ºoor when the case was publicized nation-
wide.117 One examination of 198 jury awards of $1 million or more revealed 
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that plaintiffs received the original jury award in just over a quarter of 
cases.118 On average, the plaintiffs’ ªnal disbursements were ªfty-seven 
percent lower than their original awards.119 Another study of jury awards 
in California revealed that one in four jury verdicts was subject to post-
verdict adjustment.120 Those facts indicate that policy-makers are avoiding 
the real issue involved when they cite large jury awards as the cause of 
high premiums. Because judges readily exercise tools like remittitur and 
Rule 59 to mitigate outlier jury verdicts, those verdicts are not a signiªcant 
cause of high premiums.121 

The process of ªnding a solution to insurance premium rate instabil-
ity should entail determining how to compensate currently injured patients 
while ensuring that adequate funds remain available for future claimants. 
However, the most important piece of this puzzle is to ensure that recov-
eries do not become too small to serve their purpose. As the Center for 
Public Interest Law has noted, “[A] person whose life is changed forever 
because of a provider’s misconduct deserves fair compensation—and the 
current cap has been ravaged by inºation over the past 24 years, render-
ing it wholly inadequate.”122 Medical malpractice tort reform advocates 
often paint a portrait of claimants hitting the “jackpot” with meritless suits. 
However, given the odds of reduced awards and the severe price paid by 
valid claimants, signing up for this lottery hardly seems like a ticket to 
the good life. 

VI. Conclusion 

Despite the negative impact of the $250,000 non-economic damages 
cap on minorities and women, supporters in state and federal government 
seek to impose the cap on the entire nation through federal legislation. 
But for what reason? Instead of revealing sources of substantive support 
for the $250,000 cap, an examination of the origin of the cap only reveals 
a lack of legislative deliberation on the issue. 

Determining non-economic damages in a medical malpractice case 
entails subjectively deriving just compensation based on less-than-concrete 
notions of fairness and magnitude of pain and suffering. Injuries compen-
sated by non-economic damages, however, are very palpable. Whether it is 
lifelong trauma caused by a miscarriage or the loss of a body part, each 
injury is unique and affects not only a victim’s body but also the intangi-
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ble elements that make a person whole. In the case of non-economic dam-
ages, one size does not ªt all. 

Although the rationale underlying the $250,000 non-economic dam-
ages cap in California may appear ºimsy because of scant records show-
ing in-depth deliberation over the value, it is possible that particular number 
is far from arbitrary. Still, it seems unwise for proponents to ªght to pre-
serve the non-indexed $250,000 cap while the reason that this number 
was selected remains a mystery—especially since its effects on certain 
groups of Californians are stark. 

—Amanda Edwards∗ 
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