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THE ART AND SCIENCE OF CASEBOOKS:
LATINOS AND THE LAW: CASES
AND MATERIALS

Michael A. Olivas*

Given how hard it is to write casebooks and instructional materials, the
real question is: why would someone do it? There are mixed motivations and
inspirations for doing so and, as in running for elected office or applying for
a law school deanship, they are a contradictory mix of self-abnegating altru-
ism and selfish ambition. Despite the many rewarding dimensions of this
hardscrabble work, the enormous amounts of time and frustration involved
violate all minimum wage laws and fool any reasonable calculations of re-
turn on investment, especially in legal education. Even so, hundreds of
casebooks roll off the presses each year, both in bread and butter One L
introductory courses and in more exotic, specialized fields. Into this world
comes the estimable Richard Delgado, Juan Perea, Jean Stefancic casebook,
Latinos and the Law: Cases and Materials,! the focus of attention in this
Symposium.

I begin, as all casebook authors do, with the personal. I teach in the
general areas of immigration and nationality law and education law, writ
large. When I started teaching law in 1982, there was no casebook in either
of these fields. There was a student edition of former-INS General Counsel
Charles Gordon’s immigration treatise, but it was, of course, treatise-y, with
statutes and regulatory materials, but no cases.? I had used the text as a stu-
dent at Georgetown Law where my teacher, Gordon, served as an adjunct,
but I found it difficult and confusing (as did my University of Houston Law
Center students, who regularly excoriated the text in my teaching evalua-
tions, which included a question on the efficacy of the teaching materials).
Those few of us teaching immigration law in those days used the text, sup-
plemented with photocopied cases, themselves cut-and-pasted or whited out.
But this was an unsatisfactory state of affairs, which was not remedied until
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later in the 1980s, with the Alex Aleinikoff and David Martin text,? the Ste-
phen Legomsky text,* and the Richard Boswell text.> These are evidence of
the workings of that mysterious casebook marketplace, the rise in the num-
ber of teachers and courses in the field, and the centrality of the subject
matter in real life. Today, immigration and nationality law is a fully ripened
field of study, with specialized refugee and asylum casebooks,® as well as
other teaching materials and manuals. It is only a matter of time before
someone produces a casebook on immigration and business law, a much-
needed and likely-popular text that has not yet satisfactorily emerged. I am
thankful to all those colleagues who have produced these texts so that I did
not have to do so and feel fortunate that my chosen field of study has ma-
tured to this point.

The same problem arose in my other field of study, the law of higher
education, where the one casebook, written as a training manual/casebook
by Harry T. Edwards and Virginia D. Nordin for the Harvard Institute for
Educational Management, was no longer being printed in 1982.7 It did have
supplements, which were no longer available after 1982,% but when Profes-
sor Edwards of Harvard became Judge Edwards of the D.C. Circuit Court of
Appeals, the original volume languished, with no plans by either author to
continue it. I used it, received permission to photocopy it (paying royalties to
the publisher), and supplemented it until my photocopied cases outnumbered
the original pagination of the text. I then resorted to buying copies back from
my students, hoarding copies like samizdat Russian tracts or Dylan bootlegs.
I tried to interest others into taking up the cause, but no one took the bait.
Finally, I was forced to remedy this myself, and in 1989, published my own
casebook with Carolina Academic Press, a project now in its third edition.’
Judith Areen entered this market recently,'” and there is also a treatise on the
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the Legomsky and Aleinikoff selections, see Kevin R. Johnson, Race Matters: Immigration
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subject (which, like the field, has grown exponentially, weighing in at over
1700 pages and two volumes), with a teaching supplement and online sup-
port from a national association of college lawyers.!! After twenty-plus years
on this treadmill, I am in the process of looking for a collaborator who can
ease into the process. Even Dylan now makes his bootlegs into best-selling
CDs, and “the times they are a-changin’.”'? I also serve on the editorial
board of Carolina Academic Press, and have helped my publisher scout for
texts and textbook authors and have reviewed dozens for Carolina and other
legal publishers.

While I was there at the start of these two fields of study, I was also
there almost at the start of the rise of Latino and Latina law professors. In
1982, there were twenty-two of us (five at the University of New Mexico
School of Law, in my native state), and in 2009, there are over 200 of us—
still a small percentage of the 7500 total teaching law full-time in the fifty
states and D.C., but certainly a growing number and substantial presence, as
evidenced by the 2008 appearance of the Delgado, Perea, and Stefancic vol-
ume. Rather than wax nostalgic about this development,'’ a matter better
chronicled by other participant observers, I rejoice at its appearance and am
pleased I can welcome the casebook into this world.

This brief autobiographical history of my own casebook experiences is
mirrored in the astonishing rise of casebooks and other instructional materi-
als in other developing fields, some of which did not even exist as fields of
study when I was in law school or in my early teaching years (at least, as
measured by the manifest evidence they were fields, or the appearance of
casebooks): terrorism and national security law,'* animal rights law,'"> alter-
native dispute resolution and negotiation/mediation law,'® food and drug
law!” and the many DNA strands of health law,'® and intellectual property
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law." Each of these, as well as many others I could single out for mention,
have casebooks (and the resultant law school courses), organized sections of
the American Bar Association or other professional organizations,? special-
ized journals and/or treatises,?' and other formal evidence of their being de-
veloping, legitimate fields of inquiry requiring instructional materials.?
Scholars of knowledge dissemination and organizational networks—them-
selves the avatars of developing fields of study—note that all new fields go
through these same stages of infancy and maturity,? and I have considered
them healthy signs that the legal academy is evolving and maturing. Not all
of these are salutary developments. Observers may believe them to be a sign
of the excesses of the liberal state or, alternatively, evidence of a vast right-
wing conspiracy, but the academic marketplace will only allow these devel-
opments if there is a place for them. In sum, people write casebooks (or
instructional books across disciplines) to establish a field, to subdivide a
field, and to put their own personal and pedagogical stamp upon a field—or
for a variegated mixture of these motivations. Note that I do not include
economic gain among the motivations, although that can result once in a
blue moon. Carving out a specialized field of legal study can lead to lucra-
tive consulting, litigation, or pro bono opportunities, but I believe that a
profit motive is the least likely reason for undertaking such initiatives, and
the least likely result.

Surely, there is a place for the Delgado, Perea, and Stefancic volume in
the marketplace, and the several authors contributing to this Symposium,
friends and significant scholars all, have situated the casebook as an impor-
tant development.?* There have been several related texts that legal educators
and political scientists have produced,” but its place with a major publisher

19 See, e.g., KertH Aoki, SEED WARs: CONTROVERSIES AND CASES ON PLANT GENETIC
RESOURCES AND INTELLECTUAL PrROPERTY (2008).

20 For one example in my field of higher education law, the D.C.-based National Associa-
tion of College and University Attorneys (NACUA) provides many organizational tools and
resources. See National Association of College and University Attorneys, http://www.nacua.
org (last visited Apr. 9, 2009).
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University of Notre Dame Law School and NACUA. See Journal of College and University
Law, http://www.nd.edu/~jcul (last visited Apr. 9, 2009). It is a hybrid, refereed and student-
edited law review, on whose editorial board I serve.
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DEMIC DiscipLINEs: HoLLAND’S THEORY AND THE STUDY OF COLLEGE STUDENTS AND
Facurty (2000) (study of academic disciplines and knowledge production theory). See, in
particular, id. at ch. 1 (“Academic Disciplines and Academic Lives”), for a discussion of
faculty research and discovery.
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2009] The Art and Science of Casebooks 5

and the professional reputation of its authors virtually guarantee its centrality
and salience for those who wish to teach or conduct scholarship in this field.

I believe that all the essays in this Symposium stand on their own, so I
do not comment upon them in depth, but I note that they do fall along an arc
of reaction to the overall project, and I urge Professors Delgado, Perea, and
Stefancic to read them all carefully as they undertake a second edition and
supplements. The arc I note runs along a continuum from those who took
specific issue with or suggested very detailed changes in the text, Kevin
Johnson and Keith Aoki,?® and Leticia Saucedo,”” to those who engaged the
casebook at a macro or theoretical level, as did Cristina Rodriguez,?® Gerald
Lopez,? and, at the most general level, Chicano historian Rodolfo Acufa.*
Of these respondents, Johnson?' and Aoki*? have participated in casebooks,
Rodriguez is the coauthor of the forthcoming edition of Legomsky’s immi-
gration law casebook,* Saucedo is coauthoring a separate forthcoming La-
tino-focused casebook,** and Acufia (who does not teach law) has written a
popular text on Chicano history, widely employed by professors who teach
undergraduates.® I predict that the second edition of Latinos and the Law
will likely reflect the many excellent suggestions surfaced here, particularly
those by the two essays that parse the casebook in detailed, useful fashion. I
wish that I had received such nuanced feedback at such an early stage from
my users, although I do hear from them regularly and particularly pay atten-
tion to the student reactions. I have deleted cases and added new ones based
upon this cybernetic loop, and I listen carefully and consider all the feedback
I receive. (As one unlikely development, I have tried to make the casebook
more detailed with sources cited and research literature I have consulted, as I
discovered that many university counsel, attorneys general staff, and liti-
gants used the book, unexpectedly to me, for its reference value.) One of the
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best features about writing a casebook is that authors become the benefi-
ciaries of many contributors, who regularly send materials such as cases,
briefs, statutes, regulations, URLs, and war stories—all of them welcome
grist for the mill.

I would predict some of this unanticipated collateral value for Latinos
and the Law as well, for many of these cases and issues will be unknown to
the general public and to law students. I am particularly pleased to see the
inclusion of Hernandez v. Texas,* the important but unknown 1954 U.S.
Supreme Court case on Mexican Americans and jury selection, as I have
spent several years trying to bring this Jaime Crow decision to the attention
of criminal law, civil rights, and law and society scholars and authors—and,
by osmosis, to the casebook authors in these fields who have ignored this
case. The case was decided days before Brown v. Board of Education,’” but
you would not know it from its near-complete omission from casebooks,
treatises, and scholarly histories of Brown. In 2004, the fiftieth anniversary
of this more famous case repeated the eclipsing of the remembrance of Her-
nandez, like the predictable cycle of a comet.

Now that there is a casebook, the zen-like riddle of whether or not
Latinos exist in the law can be answered in the affirmative. We have always
been there, from Cortez v. State®® to Hernandez to Miranda v. Arizona® to
Plyler v. Doe,* but no one heard us in the forest. With the publication of
Latinos and the Law, there is now a venue, one that we should all celebrate
and to which we should contribute.

36347 U.S. 475 (1954); see “CoLORED MEN” AND “HOMBRES AQui”: HERNANDEZ V.
TExAs AND THE EMERGENCE OF MEXICAN-AMERICAN LAWYERING (Michael A. Olivas ed.,
2006); Ian Haney Lopez & Michael A. Olivas, Jim Crow, Mexican Americans, and the Anti-
Subordination Constitution: The Story of Hernandez v. Texas, in RACE Law Stories 273
(Rachel F. Moran & Devon W. Carbado eds., 2008).

37347 U.S. 483 (1954).

369 S.W. 536 (Tex. Crim. App. 1902); see Michael A. Olivas, Hernandez v. Texas: A
Litigation History, in “CoLORED MEN” AND “HOMBRES AQUI”: HERNANDEZ V. TEXAS AND
THE EMERGENCE OF MEXICAN-AMERICAN LAWYERING, supra note 36, at 209, 221-22 & n.68
(concerning Gregorio Cortez trial). For the authoritative history and folklore concerning this
case and the early 1900s trial, which I calculate to be the first challenge by a Mexican Ameri-
can to jury composition, see AMERICO PAREDES, WiTH His PistoL v His HAND: A BORDER
BaLLap AND ITs HEro (1958).

3384 U.S. 436 (1966).

40457 U.S. 202 (1982); see Michael A. Olivas, Plyler v. Doe, the Education of Undocu-
mented Children, and the Polity, in IMMIGRATION STorIES 197 (David A. Martin & Peter H.
Schuck eds., 2005).



