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Introduction 

Bonnie Castro’s Montana license plate read “PUREMEX” and was 
intended as an expression of pride in her family heritage.1 “We didn’t 
think it would make us a target,” she later explained after having been de-
tained for almost forty minutes in ninety-degree weather while holding 
her ªve-month-old son as police canines searched her car for illegal 
drugs.2 The Billings Police Department later explained that their actions 
were justiªed since Ms. Castro circled the block six times as members of 
a special police unit were arresting suspected drug dealers nearby.3 How-
ever, given the time that elapsed between when she clocked out of work 
and when the ofªcer radioed in the call, Ms. Castro would have had to 
complete a half dozen loops in less than one minute for the police de-
partment’s explanation to make sense.4 Following a thorough inspection 
of her car, which failed to yield contraband, Ms. Castro was issued cita-
tions for driving without proof of insurance and having expired registra-
tion.5 The court dismissed both tickets the following day.6 Unfortunately, 
this incident was not Castro’s ªrst brush with local law enforcement. Just 
two weeks earlier, she had been stopped by the Billings Police Depart-
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ment for honking her horn and waving to a neighbor.7 The ofªcer ex-
plained that car horns should be sounded only in an emergency or as a 
warning.8 Despite this explanation, Ms. Castro wondered whether she had 
been the victim of racial proªling, since the local police department 
rarely issued citations or warnings due to the improper use of a horn.9 

The text of Bonnie Castro’s license plate evinced a public choice to 
celebrate her ethnic roots. For many Latinos, however, the color of their 
skin alone is an equally visible—and immutable—marker of their ances-
try. In this sense, color can serve as the equivalent of a license plate or 
bumper sticker which labels an individual and subjects him or her to ra-
cial and ethnic stereotypes. As Professor David Harris observed: 

Police can use skin color as evidence of criminal involvement, 
even without any other evidence that points in that direction. This 
means, in clear and unequivocal terms, that skin color itself has 
been criminalized. This approach to law enforcement stigma-
tizes every African American, Latino, Asian, or member of any 
other minority group whose unchangeable personal characteris-
tics, like black or brown skin, . . . become physical markers of 
criminality, more indelible than any scarlet letter.10 

The criminalization of race takes on special meaning in the context of 
trafªc stops. Statistics and studies overwhelmingly support the conten-
tion that racial proªling—commonly described as “the detention, inter-
diction or other disparate treatment of an individual [by police] solely on 
the basis of the racial or ethnic status of such individual”11—has occurred 
for decades on our nation’s streets and highways.12 This has led commen-
 

                                                                                                                              
7

 Press Release, American Civil Liberties Union, ACLU of Montana Hails $50,000 
Settlement in First Racial Proªling Case Brought Under State Human Rights Law (Dec. 
18, 2001), available at http://www.aclu.org/news/NewsPrint.cfm?10065&c=133. 

8
 Id. 

9
 Id. 

10
 David A. Harris, Proªles in Injustice: Why Racial Proªling Cannot Work 

224 (2002). 
11

 Conn. Gen. Stat. Ann. § 54-11(b) (West 2003). 
12

 See, e.g., End Racial Proªling Act of 2004, H.R. 3847, 108th Cong. § 2(a)(7) (2004) 
(“Statistical evidence from across the country demonstrates that racial proªling is a real 
and measurable phenomenon.”); Kenneth Meeks, Driving While Black: Highways, 

Shopping Malls, Taxicabs, Sidewalks: How to Fight Back If You Are a Victim of 

Racial Proªling 5 (2000) (“Whether or not you believe that racial proªling actually 
exists, the practice has been proven over and over again.”); Letter from Laura W. Murphy 
& La Shawn Y. Warren, American Civil Liberties Union, to the United States Senate (Feb. 
19, 2004), available at http://www.aclu.org/news/NewsPrint.cfm?ID=15114&c=133 (“Data 
collected in New Jersey, Maryland, Texas, Pennsylvania, Florida, Illinois, Ohio, New York 
and Massachusetts show that African-Americans and Latinos are being stopped for routine 
trafªc violations in excess of their representation in the population or even the rate at 
which such populations are accused of criminal conduct.”); Press Release, Nancy Pelosi, 
House Democratic Leader, U.S. House of Representatives, Pelosi: “Racial Proªling Is 
Fundamentally Un-American” (Feb. 26, 2004), available at http://www.house.gov/pelosi/ 



2005] Driving While Brown 3 

tators to assert that dark skin, by itself, effectively functions as probable 
cause to stop a vehicle and conduct a search.13 The notion that many 
ofªcers pursue race-conscious policing policies has even made it into the 
popular lexicon in the form of the terms “driving while black” or “driv-
ing while brown”—which some facetiously describe as “unwritten viola-
tion[s] in the state’s trafªc code.”14 This phenomenon has been referenced 
in newspapers,15 academic journals,16 and even popular culture. For in-
stance, an animated cartoon series on cable television recently depicted a 
scene in which a police ofªcer stopped an African American and asked, 
“Do you know how ‘black’ you were going?”17 The puzzled motorist re-
sponded, “Somewhere between Denzel Washington and Nelly?”18 

However, racial proªling is no laughing matter. The situations faced 
by this ªctional cartoon character and real victims such as Bonnie Castro 
are representative of those confronting a growing number of minorities, 
including many Latinos. Recent ªgures released by the U.S. Census Bu-
reau indicate that Latinos are rapidly expanding well beyond the South-
west into “non-traditional” areas such as Billings, Montana, and Noel, 
Missouri.19 As a result, bustling cities and rural towns throughout middle 
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America are experiencing Latino “hypergrowth.”20 For instance, the La-
tino population in Tulsa, Oklahoma, increased by 303% between 1980 
and 2000; Nashville, Tennessee, witnessed a growth in the Hispanic 
population of 630%; and the number of Latinos living in Raleigh, North 
Carolina, jumped by 1180%.21 Defying typical notions of where Latinos 
reside, the largest overall statewide increase in the Hispanic population 
did not occur in Texas or California, but rather in Arkansas, where there 
was a net growth of 170% over a ten-year period.22 These demographic 
trends are reshaping the traditional image of the Heartland: “The proto-
typical Midwestern farm town—almost all white, English-speaking, of 
European heritage, and mostly middle class—is becoming diverse cultur-
ally, racially, and class-wise. Virtually overnight, small rural towns gained a 
signiªcant Latina/o presence.”23 

As Latinos move into communities in the Midwest and Southeast, 
however, they become more vulnerable to discriminatory practices such 
as racial proªling. Their increased susceptibility is due to a combination 
of factors: in the Midwest, the Latino population is more diffuse, there 
are fewer legal advocacy resources in rural areas, and little protective 
legislation is in place which either provides for the collection of data per-
taining to trafªc stops or bans racial proªling altogether.24 Commentator 
Sylvia Lazos Vargas explained that many Latinos would have difªculty 
incorporating themselves into the Midwestern culture due to racial, eth-
nic, and language differences: 

The inºux of Latinas/os is felt immediately and visibly. There is 
no possibility of Latinas/os remaining “olvidados,” or unseen 
. . . . Spaces in rural America are small and contained, neighbors 
know one another. These are communities where newcomers are 
immediately noticed and scrutinized. The sense of who is a 
newcomer spans generations, not years; counties, not countries.25 

Further, some studies indicate that racial proªling of Latinos occurs more 
frequently in “hyper-growth rural communities” in states like Missouri, 

 

                                                                                                                              
available at http://www.maldef.org/news/press.cfm?ID=44 (“Although uniªed under one 
general ethnicity, Latinos are as diverse as the geographic locations where they live. No 
longer isolated in traditionally Hispanic enclaves like California, Texas, Florida or New 
York, Latinos are establishing themselves in such non-traditional states as North Dakota, 
Georgia, Nevada and Iowa.”). 

20
 Roberto Suro & Audrey Singer, The Brookings Inst., Latino Growth in 

Metropolitan America: Changing Patterns, New Locations 5 (2002), available at 
http://www.brookings.edu/dybdocroot/es/urban/publications/surosinger.pdf. 

21
 Id. at 6. The terms “Latino” and “Hispanic” are used interchangeably in this Article. 

22
 Harris, supra note 10, at 133. 

23
 Lazos Vargas, supra note 19, at 344. 

24
 See discussion infra Part II.B. 

25
 Lazos Vargas, supra note 19, at 345, 353–54. 



2005] Driving While Brown 5 

where police stop Hispanics at rates 12% to 1250% higher than their propor-
tion of the local population.26 

These factors, in tandem, suggest that individuals in emerging La-
tino communities will be repeatedly victimized by race-conscious polic-
ing until a comprehensive solution is adopted to eradicate such practices. 
Accordingly, I propose that the government undertake an expansive, sus-
tained, and targeted effort to collect data with regard to the conditions 
under which federal, state, and local law enforcement ofªcials stop and 
search individuals. Although certain states and localities collect related 
information pursuant to consent decrees, voluntary policies, or legisla-
tion, often such studies are performed in an incomplete manner.27 Given 
that Latinos have settled throughout the country, nothing short of a na-
tionwide data collection effort will determine where racial proªling oc-
curs and pinpoint its underlying causes. This solution is based on a sim-
ple premise: to cure an afºiction, one must ªrst diagnose the disease. As 
a result of this nationwide study, federal and state legislators will be pro-
vided with the information necessary to form enlightened policies for 
dealing with racial proªling. This research may also help to build the 
political will necessary to pass such laws by deªnitively proving the exis-
tence of the phenomenon. As such, my proposal is not a panacea that 
will, by itself, eliminate race-conscious police practices. Rather, it is a 
necessary ªrst step that will mark the beginning of the end of racial 
proªling. 

Part I of this Article contrasts the permissible policy of criminal 
proªling with the discriminatory practice of racial proªling and discusses 
potential race-neutral sources of the phenomenon. Part II discusses the 
emergence of Latino communities in “non-traditional” areas, details the 
existence of virulent racial proªling practices in these regions, and docu-
ments the negative consequences resulting from such policies. Finally, 
Part III proposes the implementation of a nationwide data collection pro-
gram which would gather information from federal, state, and local law 
enforcement agencies. The goal of this scheme is to uncover both race-
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related and race-neutral causes of proªling so that targeted legislation 
can be enacted to systematically eliminate the practice altogether. In the 
interim, other strategies should be pursued to limit the damage caused by 
racial proªling, including engaging in legal advocacy, encouraging police 
forces to implement protective and training measures voluntarily, and 
passing legislation at state and local levels. Hopefully, this comprehen-
sive approach will aid in eradicating a complex, cumbersome, and catas-
trophic problem. 

I. Reframing the Racial Proªling Issue 

A. Criminal Proªling Versus Racial Proªling 

Although little consensus exists on a precise deªnition of racial pro-
ªling,28 police conduct can be separated into two rough categories: crimi-
nal proªling and racial proªling. The ªrst of these categories, criminal 
proªling, involves the use of racial or ethnic characteristics by police de-
partments in stopping an individual because his or her description matches 
that of an actual suspect.29 In this sense, race functions as the equivalent 
of hair color or height, which can then be used in combination with other 
factors to paint a more accurate portrait of a suspected criminal.30 As a 
result, generalized notions of criminal propensity are not projected onto 
an individual because of that person’s membership in a particular racial 
or ethnic group. For example, Department of Justice guidelines govern-
ing the conduct of federal law enforcement agents during trafªc stops 
generally ban racial proªling, but permit the use of race and ethnicity in a 
“speciªc suspect description.”31 In accordance with this policy, an ofªcer 
patrolling the George Washington Parkway in Washington, D.C., would 
not be permitted to use race as a factor in deciding which motorists to 
pull over, assuming that most people traveling on the roadway were ex-
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ceeding the speed limit.32 In contrast, a police ofªcer who “receives an ‘All 
Points Bulletin’ to be on the look-out for a ºeeing bank robbery suspect, 
a man of a particular race and particular hair color in his 30s driving a 
blue automobile” may stop members of a particular race, provided that 
they match this detailed description.33 The ofªcer’s conduct in this latter 
scenario would not qualify as racial proªling, since he or she received 
speciªc information regarding an actual suspect who had committed a 
crime in the vicinity. Common sense dictates that law enforcement agents 
should not disregard relevant information under these circumstances,34 as a 
resultant trafªc stop would not have been motivated by generalized no-
tions about the criminal nature of certain groups. 

In contrast, racial proªling often forms part of a “crime-ªghting 
strategy” which operates under the assumption that individuals from par-
ticular racial or ethnic groups commit crimes at higher rates.35 More fre-
quent stops of these individuals, therefore, are supposedly justiªed solely 
because of their racial membership. The Department of Justice has 
sharply criticized this tactic: 

It casts a pall of suspicion over every member of certain racial 
and ethnic groups without regard to the speciªc circumstances 
of a particular investigation or crime, and it offends the dignity 
of the individual improperly targeted. Whatever the motivation, 
it is patently unacceptable and thus prohibited under this guid-
ance for Federal law enforcement ofªcers to act on the belief 
that race or ethnicity signals a higher risk of criminality. This is 
the core of “racial proªling” and it must not occur.36 

The guidelines further stipulated that even if evidence existed which con-
ªrmed that minorities committed crimes at higher rates in certain areas, 
“the afªrmative use of such generalized notions by federal law enforce-
ment ofªcers in routine, spontaneous law enforcement activities is tanta-
mount to stereotyping.”37 Legitimate criminal proªling is often confused 
with racial proªling, however, due to the fact that both can implicate race 
and ethnicity.38 As the George Washington Parkway scenario discussed 
above illustrates, race can comprise one of the many components of a 
speciªc criminal proªle. Yet this targeted use of information should not 
be mistaken for using racial appearance “to stop a particular person based 
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on a prediction that he or she is more likely to be involved in crime.”39 
Such practices, even where legally permissible, should not be adopted by 
law enforcement agents due to their lack of effectiveness40 and moral re-
pugnance.41 Hence, the term “racial proªling” as used in this Article will 
refer to trafªc stops conducted pursuant to generalized assumptions about 
individuals’ propensity to have engaged in criminal behavior due to their 
membership in a particular racial or ethnic category, as distinct from 
criminal proªling. 

B. Reframing the Racial Proªling Debate: Moving Away from Discussing 
Only Race-Conscious Motives in Police Decisionmaking 

In seeking to understand the various causes for the disparate rates at 
which minorities are stopped and searched, of which racial proªling is 
one, possible race-neutral sources of the phenomenon must be taken into 
account. For instance, disproportionate statistics could also be caused in 
part by police departments’ more frequent patrolling of “high-crime” ar-
eas, which at times correlate with minority neighborhoods.42 Instead, 
conversations regarding racial proªling tend to concentrate exclusively 
on either the presence or absence of racial animus in conducting trafªc 
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ment law heightens the tendency of the police to target the kinds of drug markets that pre-
vail in poor black neighborhoods.”). 
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stops.43 This results in law enforcement agents being cast in one of two 
contrary roles: those opposed to the practice often depict ofªcers as big-
ots motivated solely by racial stereotypes to pull over minorities,44 whereas 
supporters of racial proªling counter that law enforcers are justiªed in 
closely scrutinizing minorities because they supposedly commit crimes at 
higher rates.45 Consequently, debates regarding racial proªling frequently 
center around whether or not police ofªcers are motivated by bias or ha-
tred toward minorities. For example, the title of one book dedicated to 
discussing the racial proªling issue queries, “Are Cops Racist?”46 Although 
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exposing possible insensitivity and outright discriminatory animus on the 
part of law enforcement agents is important, the inquiry should embrace 
the more holistic and productive question of what constitute all of the 
potential underlying causes of racial proªling—including both race-
conscious and race-neutral explanations. A truly comprehensive approach 
to solving the problem must begin by examining all of the reasons for the 
disproportionate number of minorities stopped by law enforcement. An 
expansive nationwide data collection program would aid in accomplish-
ing this goal by gathering information from federal, state, and local 
agencies. Analysis of this data, in turn, will hopefully lay bare the causes 
of racial proªling so that measures can be taken to undercut the phe-
nomenon at its roots.47 

II. Racial Proªling in Emerging Latino Communities 

In contrast to popular perceptions of Hispanic settlement patterns, 
“Latinas/os are no longer concentrated into the land geography that was 
Mexico prior to the Treaty of Guadalupe Hidalgo.”48 Latinos are rapidly 
expanding into “non-traditional” areas beyond the Southwest, including 
Oklahoma, Missouri, Tennessee, and North Carolina.49 Unfortunately, this 
“hypergrowth” has too often been accompanied by a hyperactivity in dis-
criminatory practices such as racial proªling. Latinos’ relatively recent 
arrival to certain geographic areas makes them particularly susceptible to 
the practice for a variety of reasons, including the fact that the Hispanic 
population is often diffused in suburban and rural areas where access to 
legal advocacy resources is limited. Consequently, race-conscious police 
tactics have subjected Latinos to severe emotional stress, caused them to 
alter their behavior to avoid police scrutiny, perpetuated stereotypes re-
garding supposedly “Hispanic” characteristics, cast Latinos as foreigners, 
hampered relations between the community and law enforcement, and 
brought into question the legitimacy of the justice system. 

A. Amber Waves: Latinos in the Heartland 

“From Wilmington to West Palm Beach, from Little Rock to Las Ve-
gas,” Latinos are settling into their new homes beyond the conªnes of the 
Southwest.50 Hispanic population growth in these areas has taken place so 
rapidly that approximately one-half of all non-metro Latinos now reside 
outside of traditional states such as Texas and California.51 One recent study 
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evaluated Latino population growth in ªfty-one major cities across the 
United States and concluded that none of these “new Latino destinations” 
grew by less than forty-two percent during the 1990s.52 Further, while 
jurisdictions across the country have witnessed similar demographic trends, 
18 metropolitan areas experienced Latino growth rates greater than 300% 
over a twenty-year period.53 These so-called “hypergrowth” locations in-
clude Tulsa, Oklahoma (303%); Minneapolis-St. Paul, Minnesota (331%); 
Indianapolis, Indiana (338%); Nashville, Tennessee (753%); Charlotte, 
North Carolina (962%); Atlanta, Georgia (995%); and Raleigh, North Caro-
lina (1180%).54 Statewide populations have also increased dramatically. 
For instance, from 1990 to 2000, the Hispanic community in Kansas grew 
by 100%, Iowa’s Latino population expanded by 152%, and Arkansas 
experienced an increase of 337%.55 As commentator Sylvia Lazos Vargas 
summarized, “The 2000 census conªrmed what many already knew—the 
traditional image of what it means to be a heartland state is changing.”56 

The suburban landscape is also changing as the Latino population 
expands. The majority of Latinos in the United States, approximately 
ªfty-four percent, now live in the suburbs.57 This trend has been fueled by 
rapid growth in suburban regions relative to central city areas over a ten-
year period.58 For example, from 1990 to 2000, the Latino suburban 
community in Louisville, Kentucky, increased by 230%; Atlanta, Geor-
gia, experienced a growth rate of 428%; and the Hispanic suburban popu-
lation in Greensboro-Winston Salem, North Carolina, skyrocketed by 
722%.59 Corresponding demographic changes have taken place in the for-
eign-born population as well. Cities deemed “pre-emerging gateways”—
which are metropolitan regions “that had very small immigrant popula-
tions in 1980 but experienced sudden, very rapid growth in the 1990s”—
witnessed suburban immigrant growth rates of almost 250%.60 In com-
parison, cities such as Houston, Los Angeles, San Diego, and Miami—
 

                                                                                                                              
Econ. Research Serv., U.S. Dep’t of Agric., Amber Waves 11, 11 (2003), available at 
http://www.ers.usda.gov/AmberWaves/Feb03/pdf/ªndings-rural%20america.pdf; see also 
Latinos Rise Nationwide: America’s New Majority Minority, Nat’l Geographic, Nov. 
2003, at xvii–xviii (“Latino populations are booming in places both predictable and sur-
prising . . . . [M]any of the top 20 metro areas experiencing the most explosive Latino 
growth . . . are far from the traditional strongholds of Texas and southern California.”). 

52
 Suro & Singer, supra note 20, at 5. 

53
 Id. 

54
 Id. at 6; see also Audrey Singer, The Brookings Institution, Presentation at the Fun-

ders Network on Population, Reproductive Health and Rights (Nov. 10, 2003), available at 
http://www.brook.edu/es/urban/speeches/20031110_singer.htm. 

55
 Lazos Vargas, supra note 19, at 343. 

56
 Id. The U.S Department of Agriculture concurred that “[h]igh-growth Hispanic counties 

are mostly in the South and Midwest.” Kandel & Cromartie, supra note 51, at 11. 
57

 Suro & Singer, supra note 20, at 1. 
58

 Id. 
59

 Id. at 15. 
60

 Audrey Singer, The Brookings Inst., The Rise of New Immigrant Gateways 

12 (2004), available at http://www.brook.edu/urban/publications/20040301_gateways.htm. 



12 Harvard Latino Law Review [Vol. 8 

where foreign-born Latinos have traditionally resided—averaged immi-
grant population increases of forty-six percent over a ten-year period.61 
The suburban relocation of the native-born and foreign-born Latino popula-
tion has been driven by “families in search of the classic American sub-
urban dream” who desire peaceful surroundings and cheap housing.62 As 
cities become more populous and overcrowded, this “move to the subur-
ban fringes will surely continue.”63 

Although the Latino population across the country has ballooned, 
this trend is particularly visible in rural America. Hispanics alone accounted 
for twenty-ªve percent of non-metropolitan growth in the United States 
from 1990 to 2000.64 This phenomenon has been described by some as 
the “‘Latina/o-ization’ of rural America,” and can be seen in small towns 
like Noel, Missouri, which is now forty percent Latino, and Postville, 
Iowa, where the Hispanic population doubled in ten years.65 In fact, with-
out the sizeable growth of rural Latino communities in the past decade, 
many counties throughout the Midwest would have experienced decreases 
in overall population.66 Latino settlement in rural regions has been accel-
erated by the promise of affordable housing, a relatively high quality of 
life, and jobs—predominantly those in the meatpacking and food proc-
essing industries.67 Given current demographic patterns, the “geometric 
expansion of the Latina/o population will continue” in rural areas.68 As 
Latinos begin their new lives in the Heartland, however, they will likely 
confront new environs and new difªculties, including racial proªling. 

B. Emerging Latino Communities: A Population Susceptible to 
Racial Proªling 

Despite President George W. Bush’s declaration that racial proªling 
is “wrong and we will end it in America,”69 available statistics suggest 
that there is no end in sight for the practice. Preliminary studies indicate 
that Latinos are both stopped and searched by police at higher rates than 
whites. In addition, some evidence suggests that Hispanics in emerging 
communities and rural areas are more vulnerable to the harms of racial 
proªling than their Southwestern counterparts. Although further studies 
should be performed to better determine the extent and causes of the 
problem, existing data ªrmly support the idea that racial proªling of La-
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tinos exists and will continue in the foreseeable future without deliberate 
action. 

Reports conducted nationwide indicate that Latinos have repeatedly 
been the victims of race-conscious police tactics. For instance, studies 
performed in New Jersey, Maryland, Texas, Pennsylvania, Florida, Illi-
nois, Ohio, New York, and Massachusetts reveal that police ofªcers stop 
Latinos more frequently for trafªc violations relative to whites.70 These 
stops occur at rates disproportionate to the local Hispanic population or 
the rate at which they engage in criminal conduct.71 Further, a report con-
ducted by the Department of Justice in 1999 found that although Hispan-
ics were more likely to be stopped and searched by police, on average 
“they were less likely to be in possession of contraband.”72 Nationwide, 
ofªcers typically discovered evidence on ten percent of Latino drivers 
who were searched pursuant to trafªc stops, whereas whites possessed 
illegal items seventeen percent of the time.73 Data collected in Illinois 
revealed that Hispanics comprised approximately thirty percent of motor-
ists stopped for particular discretionary trafªc offenses, even though La-
tinos made up eight percent of the state population and represented three 
percent of those driving on Illinois streets.74 In Texas, Latinos were 1.4 
times more likely to be searched than whites, and three of every four law 
enforcement agencies conducted searches of Hispanic motorists at ele-
vated rates.75 The Iowa Division of Criminal and Juvenile Justice Plan-
ning reached similar results in ªnding that 10% of Latinos had their vehi-
cles searched during trafªc stops, whereas only 2.7% of whites received 
similar treatment.76 In Missouri, statistics conªrm that “Latinos are twice 
as likely to be searched as any other minority group.”77 Hence, “[c]ontrary 
to what the ‘rational’ law enforcement justiªcation for racial proªling 
would predict,” searches of Latinos yield evidence at rates far lower than 
those of whites despite the fact that Hispanics are stopped more fre-
quently.78 Existing data, thus, suggest that using race-conscious policing 
as a law enforcement tool has consistently failed. 

As Latinos move into the American Heartland, they may become 
susceptible to a number of discriminatory practices, not limited solely to 
racial proªling. Many Hispanics entering communities in the Midwest 
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and South will reside in locations with less than stellar historical report 
cards on the subject of race relations. Some will confront legacies of 
“Jim Crow legal regimes toward Mexicans and Mexican Americans” in 
places like Kansas City, Missouri, and Topeka, Kansas, where Latinos 
were formerly placed in segregated schools.79 In addition, the physical 
appearance and language skills of certain individuals may make them 
more vulnerable to stereotypes that depict all Latinos as foreigners.80 
Consequently, police may target Hispanics for trafªc stops not only due 
to their supposed propensity to commit crimes at greater rates, but also 
because they may be seen as illegal immigrants, despite the fact that ap-
proximately ninety percent of Latinos in the United States are either citi-
zens or legal residents.81 For instance, members of the Rogers Police De-
partment in northwest Arkansas allegedly targeted Latinos for trafªc 
stops because of their perceived immigrant status.82 The Mexican Ameri-
can Legal Defense and Educational Fund (MALDEF) argued that the 
lack of police guidelines in Rogers concerning trafªc stops conducted for 
the purposes of enforcing immigration law “paved the way for police 
abuse and racial proªling of Latino residents.”83 Similarly, members of 
the Ohio State Highway Patrol allegedly stopped Hispanics routinely and 
seized green cards from legal residents of the United States, returning 
them only after being threatened with legal action.84 These situations are 
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representative of those faced by many Latinos in emerging communities 
who “know from personal tough experience that law enforcement often 
uses racial proªling tactics to enforce immigration laws . . . [which] re-
sults in Latinos being harassed and proªled.”85 

Latinos in rural areas are particularly prone to being victimized by 
race-conscious police tactics. This is in part due to the fact that Hispanics 
in rural communities tend to have less access to legal advocacy re-
sources86—a particular problem given that they are frequently stopped 
and searched at disproportionate levels.87 For example, a report con-
ducted by the Missouri State Attorney General’s Ofªce set forth that La-
tinos in “hyper-growth rural communities” are more likely than whites to 
be pulled over by police.88 Ofªcers in Noel, Missouri, reported stopping 
352 Latino motorists in 2001, despite the fact that the small town had a 
total population of only 1,000 residents.89 These statistics suggest that 
“almost every Latino over sixteen has been stopped . . . or that every La-
tino in Noel either has been stopped or likely knows someone who has.”90 
Further, Hispanics in rural areas of Missouri were searched more fre-
quently than whites, as with one township in Jasper County where one in 
four Latino drivers had their vehicles searched for contraband.91 Although 
race-conscious policing affects the Hispanic community as a whole, rural 
Latinos may have difªculty forming cohesive bonds to address racial 
proªling in a uniªed manner because they are widely dispersed across 
pastoral landscapes.92 Additionally, many Latinos struggle with English-
language ºuency, which can complicate interactions with police ofªcers 
during trafªc stops and hamper efforts to speak out against racial proªling 
and inºuence popular opinion.93 These factors, operating in tandem, re-
sult in “a high degree of law enforcement contact in the every day lives 
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of Latinos”94 which comes at a high price for Hispanics living in emerg-
ing communities. 

C. The Costs of Racial Proªling 

As the level of the police ofªcer’s interest increases, the cost to 
the innocent citizen escalates rapidly. It’s one thing to get a speed-
ing ticket and an annoying lecture from a state trooper; it’s quite 
another to be told to step out of the car and to be questioned: 
Where are you coming from? Where did you sleep last night? 
Where are you going to? Who do you plan to see? What is their 
address? What is your business? How long have you known 
your passengers? . . . The questions may seem intrusive and out 
of line, but you can hardly refuse to answer an armed cop. At 
some point you realize that you are not just another law-abiding 
citizen who’s being checked out for the sake of general security, 
like everybody else. You’ve been targeted.95 

Racial proªling exacts a toll on Latinos that statistics alone cannot 
fully convey. Those who have been stopped by police for reasons related 
to their race or ethnicity may face a barrage of questions, such as those 
detailed in the quotation above, designed to uncover some unspeciªed—
and mostly non-existent96—illicit behavior. Even if such encounters ter-
minate without incident, the experience can leave motorists shaken, up-
set, and humiliated. Beyond these psychological harms, race-conscious 
police tactics can have the negative effect of perpetuating stereotypes of 
Latinos and tagging them as perpetual foreigners in their own land. With 
these experiences etched into their consciousness, some Hispanics may 
be less willing to interact with law enforcement agents in matters com-
pletely unrelated to trafªc stops, thereby undermining police-community 
relations. In the end, the existence of racial proªling (or even its mere 
perception) may have the unintended effect of causing Latinos to become 
cynical about the justice system as a whole. These harms are not easily 
quantiªable, but their impact is incontrovertibly substantial. 

Victims of race-conscious police tactics often suffer psychological 
injuries that can be equally as painful and deep as physical wounds. 
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Many who feel that they have been singled out for scrutiny because of 
their race or ethnicity are left with “psychological scar tissue” which can 
result in feelings of resentment, frustration, and outrage.97 “Treat me with 
respect, that’s R-E-S-P-E-C-T,” exclaimed one resident of Des Moines, 
Iowa, during a meeting between state police ofªcials and community mem-
bers concerned about racial proªling.98 As the group of around 100 mi-
norities spoke with ofªcers from the Iowa State Patrol, it became clear 
that these individuals were bewildered by the treatment they had received 
and were genuinely afraid of interacting with police.99 After listening to 
the stories of local residents, police department ofªcials responded with 
sympathy. Like the vast majority of law enforcement ofªcers across the 
country, the members of the state police department acted not out of mal-
ice, but out of a lack of understanding of the everyday experiences of 
minorities.100 As the chief of the Iowa State Patrol commented: “What 
I’m hearing tonight is that there are a lot of things we are not aware of. 
I’m from a small town in Iowa. It’s opened my eyes to different perspec-
tives.”101 

Trafªc stops motivated by race-conscious approaches to law enforce-
ment can also result in signiªcant dignitary harms. One victim of racial 
proªling explained: “It’s almost like somebody pulls your pants down 
around your ankles. You’re standing there nude, but you’ve got to act like 
there’s nothing happening.”102 Feelings of humiliation can compound as 
stops occur consistently over time. For instance, police pulled over one 
Iowa resident ªve times during the course of a summer as she made her 
way between home and school, although she was never issued a cita-
tion.103 Ninfa Ochoa-Krueger was stopped four times on a sixty-mile stretch 
of highway between McAllen and Brownsville, Texas, during a single 
trip.104 Although these incidents do not necessarily represent the norm, 
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they exemplify how minorities can be made to feel like second-class citi-
zens. As they stand by the side of the road while being peppered with 
questions from police and having their vehicles searched, Latinos may 
wonder if those passing by in cars are speculating as to whether the de-
tainees “had done something wrong, for why else would the police have 
them there?”105 Even Peso Chavez, a private investigator who set up an 
elaborate “reverse sting” operation to attempt to catch police in the act of 
race-based proªling, found himself nervous and embarrassed as police 
ofªcers interrogated him and called in a canine that was supposedly trained 
to detect drugs.106 Despite the fact that Mr. Chavez knew he had not en-
gaged in criminal wrongdoing and had a paralegal follow him in another 
car to corroborate that he had not disobeyed any trafªc law, the encounter 
was nonetheless disconcerting.107 Thus, stopping and searching Latinos at 
disparate rates due solely to their racial group membership can have last-
ing and severe emotional effects. Although these costs do not translate 
well into dollars and cents, racial proªling taxes the Hispanic community 
at a steep rate. 

Consequently, many Latinos desire to avoid interaction with the po-
lice to such an extent that they modify their daily routines and behaviors. 
For example, a growing number of minorities are altering their driving 
routes so as to avoid all-white neighborhoods or places where they might 
“stand out,” even though this may add to their commuting time.108 Others 
purchase plain-looking cars and avoid dressing ºamboyantly so as to at-
tract as little unwanted attention as possible.109 Further, profound concern 
regarding race-conscious police policies has prompted many parents to 
warn their children about the practice. Professor David Harris describes 
this phenomenon as “the Talk,”110 which inducts a new generation of mi-
norities into a culture of fear and mistrust. Deborah Ramirez has already 
considered what she will tell her son when he reaches the appropriate 
age: “Sit up straight. If you slouch to the right or the left, the police are 
gonna think you’re carrying a gun. Put both hands on the wheel so the 
police can see you don’t have a weapon in your hands.”111 Although ob-
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taining a driver’s license is a rite of passage that teenagers across the country 
enjoy, Latinos receiving “the Talk” will be reminded of the lifelong bur-
den that they carry because of their skin color and appearance. Regard-
less of whether these fears are wholly reasonable,112 the fact that crime-
free citizens ªnd it necessary to take extensive measures to minimize 
negative encounters with law enforcement signals that police-community 
relations are in a state of disrepair. Racial proªling has caused many La-
tinos to fear those same individuals who are duty bound to protect them. 

Race-conscious policing also perpetuates negative stereotypes of La-
tinos. By selecting targets for trafªc stops based solely on their racial or 
ethnic appearance, police ofªcers endorse the notion that certain groups 
are more prone to engage in criminal behavior.113 This is reºective of me-
dia depictions of Latinos, where they are often portrayed as drug dealers 
or gang members who are “violent, foreign, criminal-minded, [and] dis-
loyal.”114 On the silver screen and on the streets, Hispanics are perenni-
ally criminalized. The very fact that some law enforcement agents even 
have a particular “Hispanic” proªle in mind ignores the rich diversity and 
multiculturalism of the pan-Latino community. Even if targeting Hispan-
ics disproportionately for trafªc stops were a sound policing practice, 
this approach would fail to accomplish its goal since not all Latinos ªt 
the “dark haired, brown skinned” proªle.115 Hispanics have varying skin 
tones, assorted eye and hair colors, and radically different facial features.116 
By projecting certain traits and characteristics onto Hispanics, those ofªcers 
who use race-based approaches to law enforcement perpetuate precon-
ceived notions regarding Latinos and “reinforce[ ] their suspect and sub-
ordinated status in the United States.”117 
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Race-conscious policing forces Latinos to bear a double burden 
since proªles depict them both as criminals and as illegal immigrants. 
Like African Americans and other minorities, Hispanics have been the 
victims of law enforcement policies which criminalize members of cer-
tain races.118 However, Latinos face a unique challenge in that their citi-
zenship may be questioned as well.119 As discussed brieºy above, Latinos 
are frequently cast as foreigners, “which cuts to the core of their belong-
ing to the national community.”120 Recent studies have shown that the 
practice of targeting legal residents and citizens for immigration enforce-
ment due to their “Hispanic” appearance has spread beyond states that 
share a border with Mexico, such as Ohio, Nevada, and North Carolina.121 
Members of the working class in emerging Latino communities are par-
ticularly prone to having their immigrant status questioned since their 
appearance more closely resembles a stereotypical image of what illegal 
immigrants supposedly look like.122 Given that the overwhelming major-
ity of Hispanics living in the United States are either citizens or legal 
immigrants,123 lawful residents bear the brunt of this policy.124 Conse-
quently, efforts to enforce immigration law by local and state police 
forces—that often have little or no training in this area and few, if any, 
formal procedural guidelines—can lead to the harassment and proªling 
of legal Latino residents.125 As a result, Hispanics are “made to pay a type 
of racial tax for the campaign against illegal immigration that whites, 
blacks, and Asians escape.”126 This proposition seems so unfair that even 
members of law enforcement, such as the sheriff of San Antonio, have 
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spoken out against the practice: “What are we saying? ‘Hey, you’ve got 
an accent. Let me see your passport.’”127 Conducting trafªc stops of Lati-
nos due to ofªcers’ preconceived notions about the immigrant status of 
motorists and passengers sends a strong message to legal Hispanic resi-
dents that they do not belong in this country. A Latino judge from south 
Texas summed up his frustration regarding the repeated scrutinization of 
his citizenship: “It feels like an occupied territory . . . . It does not feel 
like we’re in the United States of America.”128 

Refraining from using racial stereotypes in policing is in the best in-
terests of both Latinos and law enforcement agents, since racial proªling 
practices can erode the trust between ofªcers and citizens of the commu-
nity. “Pretextual trafªc stops aggravate years of accumulated feelings of 
injustice,” which may make Hispanics more reluctant to report crimes, 
cooperate with police, and serve as witnesses at trial.129 Further, legal and 
illegal immigrants may refrain from interacting with police since they 
fear being detained, interrogated, or deported.130 Given that these indi-
viduals generally live in “tightly knit communities,” news of race-conscious 
police enforcement may spread fast and help foster a culture of fear and 
cynicism toward ofªcers.131 These practices also hamper community po-
licing efforts, which are premised on ofªcers and residents establishing 
close ties.132 As a result, racial proªling on the highways may have last-
ing repercussions in Latino neighborhoods. With weakened relations be-
tween Hispanics and law enforcement agents, public safety may be fur-
ther undermined. 

Popular perceptions that government ofªcials are engaging in ra-
cially biased conduct can cause many to question the very legitimacy of 
the criminal justice system. Although this cost has often been overlooked, 
law enforcement agents and decisionmakers should incorporate this fac-
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tor into their policy calculus.133 Commentator Kevin Johnson explained 
that racial proªling forms “part of a long history of discriminatory law 
enforcement [that] fosters a deep cynicism among racial minorities.”134 
These feelings of discontent and frustration may manifest themselves in 
places far from the roadside. In the courtroom, for example, minority 
victims and witnesses may be less willing to testify, and jurors may en-
gage in nulliªcation when they perceive that charges were unjustly brought 
against a minority defendant, regardless of the weight of the evidence.135 
Racial proªling, thus, can contribute to an entire subsection of the popu-
lation doubting the criminal justice system’s ability to function fairly. 
This would, in essence, destroy “the ideal that holds us together as a na-
tion: equal justice under the law. And when that goes, we are all in trou-
ble.”136 

III. Dismantling the Racial Proªling Regime 

Race-conscious policing will continue to take a heavy toll on Lati-
nos in the absence of concerted action to abolish the practice. Such an 
effort, however, requires gathering detailed information about the under-
lying causes, determining precisely who engages in such tactics, and lo-
cating where racial proªling takes place. Since the Latino population has 
spread well beyond the conªnes of traditional areas like the Southwest, 
nothing short of a nationwide data collection program will sufªce to ac-
complish this goal. The knowledge gained from this survey can then be 
used to formulate an enlightened, targeted approach to dismantling the 
racial proªling regime. In addition, deªnitively proving the widespread 
existence of racial proªling may aid in building the political will neces-
sary to pass comprehensive legislative reforms. In the meantime, meas-
ures should be taken to cabin the negative effects of race-conscious polic-
ing. This could include litigating cases to halt abusive practices, encour-
aging the voluntary implementation of policies and procedures by law 
enforcement agencies, and enacting state legislation and city ordinances 
to address this issue. Together, these actions could help bring an end to 
the disproportionate rates at which Latinos are stopped and searched.137 
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A. Data Collection: A Forward-Looking Solution 

Although limited studies have been performed which indicate that 
racial proªling exists, no expansive survey has been conducted that in-
corporates information from federal, state, and local law enforcement agen-
cies across the nation.138 Much of the data collected so far has been ac-
quired pursuant to litigation or independent academic research, providing 
an incomplete picture of the racial proªling phenomenon.139 Even when 
studies are conducted, information pertaining to Latinos may be over-
looked. For instance, North Carolina State University released a report on 
trafªc stops in Charlotte, yet “the study pa[id] little attention to Latino 
drivers”140 despite the fact that over 77,000 Hispanics live in the region 
and the Latino population has grown 932% in the past 20 years.141 Slowly, 
some state law enforcement agencies have started to require that ofªcers 
document trafªc stop statistics in certain instances, although the precise 
information gathered can vary widely.142 In 1999, for example, only nine 
of forty-nine state law enforcement agencies whose duties included the 
patrolling of highways mandated that racial or ethnic data be recorded 
for every stop.143 By 2001, the number of participating agencies increased 
to sixteen, but only eleven of these organizations disclosed the informa-
tion to the public.144 Although thirty-nine state law enforcement groups 
now collect some racial data, they do so “under more limited circum-
stances, such as if an arrest occurred, or if force was used.”145 This infor-
mation, although useful, does not provide insight into the everyday ex-
periences of individuals who have neither engaged in criminal wrongdo-
ing nor been physically subdued by police when they were pulled over. 
These are the interactions which would allow for a greater understanding 
of the “driving while brown” phenomenon. Since the majority of racial 
proªling victims are innocent individuals, information focused on arrests 
or use of force contributes relatively little to comprehending race-conscious 
policing.146 Further, since state and local police departments perform the 
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majority of trafªc stops, their participation is vital to obtaining a clear pic-
ture of how racial proªling functions.147 Unfortunately, states such as 
Idaho, Montana, North Dakota, Oklahoma, and Utah do not require the 
collection of racial or ethnic information pursuant to trafªc stops.148 As a 
result, policymakers have little data to show whether and how Latinos in 
these emerging communities are being proªled on the basis of race. 

To avoid this problem, any nationwide information collection scheme 
must include certain key data points, such as the rates at which Latinos 
are searched. As already explored in Part II.B, Hispanics are stopped at 
rates disproportionate to whites.149 Yet the disparate impact on Latinos of 
race-conscious policing becomes further magniªed, since within the uni-
verse of people stopped—in which Latinos are already overrepresented—
Hispanics are then searched more frequently than whites.150 Even when 
police pull aside Latinos and other racial groups in proportions equal to 
their makeup of the total relevant geographic population—such that it 
appears, at ªrst glance, that race-conscious policing has not occurred—
data points on search rates may reveal that Latinos are being subjected to 
more invasive interactions with law enforcement. For example, prelimi-
nary data collected in an Iowa study indicated that “minority drivers are 
no more likely than white motorists to be pulled over,” yet additional 
evidence showed that Latino drivers were almost four times as likely to 
be searched than whites.151 Since less than half of state law enforcement 
agencies provide for the collection of racial data incident to searches of 
drivers, this information is generally unavailable.152 Accordingly, a com-
prehensive data collection program should monitor the rates at which 
Latinos are both stopped and searched. 

Federal, state, and local police forces should also record whether 
ofªcers performed searches with the consent of the driver. Current Fourth 
Amendment doctrine stipulates that law enforcement agents must gener-
ally have either probable cause or consent in order to search a vehicle 
following a trafªc stop.153 Although ofªcers employ both of these meth-
ods, many data collection programs do not require the reporting of con-
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sent searches.154 One study of four California police departments revealed 
that only one agency mandated that its ofªcers record the legal basis of a 
search.155 Accordingly, innocent Hispanic motorists could be subjected to 
searches at elevated rates because they feel compelled to allow inspections 
and are not fully aware of their legal rights or the appropriate limits of 
police activity. As Professor Albert Alschuler explained, law enforcement 
agents understand “that few Americans believe that they are free to reply, 
‘Sorry, Ofªcer, not today.’”156 In fact, many minorities believe that providing 
consent is the only way to prove their innocence.157 Hence, studies should 
compile statistics on probable cause and consent searches in order to 
form an accurate picture of how motorists are being searched. Otherwise, 
policymakers cannot accurately determine whether law enforcement agents 
are requesting, and receiving, consent from Latinos to conduct searches. 

Finally, a data collection scheme should survey whether drivers or 
passengers were questioned about their immigration status during trafªc 
stops. These statistics will help determine the extent to which Latinos en-
dure immigration enforcement attempts by state and local police depart-
ments. Such practices have allegedly occurred in a number of emerging 
communities, including Rogers, Arkansas, where attorneys for MALDEF 
asserted that members of the local police force “carr[ied] out investiga-
tions into the immigration status of Latinos which are the sole jurisdic-
tion of federal authorities.”158 Compiling information of this nature may 
assist lawmakers in formulating policies concerning racial proªling and 
the “stereotype that all Latinos are ‘foreigners’ of suspicious immigration 
status.”159 

In order to address the complicated problem of racial proªling in 
emerging Latino communities, I propose that the federal government en-
act a bill which provides for the collection of trafªc stop information na-
tionwide. This model draws heavily upon legislation which has been in-
troduced in Congress but not adopted,160 as well as existing state laws 
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providing for data collection.161 For the reasons discussed above, the fol-
lowing data points should be included in the proposed bill: 

• location of the stop 
 

• duration of the stop 
 

• nature of the alleged trafªc violation which led to the stop 
 

• number of individuals in the vehicle 
 

• identifying characteristics of the occupants including, but not 
limited to, race and ethnicity 

 
• whether an ofªcer conducted a search of any occupant, as 
well as the race of the individual/s searched 

 
• basis for conducting a search, whether consent or probable 
cause, including the basis for the request of consent or the cir-
cumstances establishing probable cause 

 
• whether an ofªcer issued a citation or warning to any occu-
pant, and the violation charged or warning provided 

 
• whether any occupant of the vehicle was arrested, along with 
the basis for such action and the race of the arrestee 

 
• any contraband or property seized 

 
• whether the immigration status of any occupant was questioned 

 
• whether an ofªcer requested immigration documents from any 
occupant and, if so, whether any records were retained 

As this information is collected, it should be disclosed periodically 
so that it can be scrutinized by academics, experts, statisticians, and poli-
cymakers. Currently, only sixteen state law enforcement agencies that 
collect racial information under some circumstances make this informa-
tion publicly available.162 Likewise, data gathered pursuant to settlements 
or consent decrees are often kept conªdential.163 This proposal would 
overcome such obstacles to full comprehension of the racial proªling 
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phenomenon by openly publishing trafªc stop statistics and allowing for 
public comment. 

Although critics of data collection efforts assert that such programs 
“will strain the limited resources of police departments,”164 most law en-
forcement agencies should be able to adequately cope with only minimal 
changes to their routine. Many police cruisers are already equipped with 
computer terminals which can be used to input information and check the 
status of motorists’ licenses.165 With this infrastructure in place, ofªcers 
need only enter a few additional keystrokes after each stop, using an agreed-
upon code, to record the necessary data.166 To the extent that particular 
police departments have not yet adopted computerized information sys-
tems, Congress could provide subsidies for agencies participating in the 
collection program to establish such systems. This way, information can 
be gathered more efªciently and law enforcement agencies can reap the 
public safety beneªts associated with having modernized computer sys-
tems. Those police departments that choose not to upgrade can utilize 
traditional paper forms which can be ªlled out quickly by an ofªcer us-
ing a pre-coded sheet.167 These documents would then be processed either 
manually or by a machine at a central location, so as to expedite ofªcers’ 
return to patrol. Thirty-four state law enforcement agencies should already 
be familiar with this system, since they currently use similar paper-based 
formats to collect limited information pertaining to race or ethnicity.168 
Accordingly, data collection schemes need not impose signiªcant admin-
istrative burdens on police ofªcers, and participation could be encour-
aged through generous monetary incentives that would offset costs and 
entice robust compliance. 

A nationwide statistical survey would substantially increase the in-
formation available to decisionmakers, while placing minimal burdens on 
ofªcers’ time and accruing various public safety beneªts through incen-
tives to modernize equipment. There are further advantages to this ap-
proach. In contrast to collection schemes implemented pursuant to court 
orders or settlements, a countrywide program poses less risk of stigma-
 

                                                                                                                              
164

 Gregory M. Lipper, Recent Development, Racial Proªling, 38 Harv. J. on Legis. 
551, 562 (2001). 

165
 Harris, “Driving While Black” and All Other Trafªc Offenses, supra note 45, at 

581. 
166

 See id. Similar data collection programs estimate that ofªcers may spend only an 
extra twenty to thirty seconds per stop to complete a report. See Garrett, supra note 43, at 
90. 

167
 Using a form similar to those utilized by emergency medical technicians to collect 

patient information, police ofªcers can ªll in bubbles to indicate the race of the driver, 
number of individuals in the vehicle, and other relevant information. See Maryland In-

stitute for Emergency Medical Services Systems, Maryland Ambulance Infor-

mation System: User’s Manual 2 (2001), available at http://www.miemss.org/Mais2003. 
pdf. Some of the suggestions detailed above regarding paper collection systems have been 
inspired by the author’s years of service as an emergency medical technician. 

168
 See Bureau of Justice Statistics, supra note 142, at 2. 



28 Harvard Latino Law Review [Vol. 8 

tizing police departments because no particular agency has been singled 
out for suspicion of engaging in “racist” conduct. This could result in 
greater cooperation between law enforcement personnel and study ad-
ministrators. Although statistics gathered will assist lawmakers in pin-
pointing the locations and causes of racial proªling so that they can ef-
fectively combat the problem through legislation, the program would also 
serve an independent purpose. As one commentator observed: “[D]ata 
collection itself sends a strong message of concern and accountability to 
the community, indicating that racial disparity is being watched and is 
not tolerated.”169 

B. Interim Measures 

While information is being collected, measures should be taken to 
limit the harms of race-conscious policing as policymakers begin to ana-
lyze the data with a view toward forming a comprehensive solution. Such 
interim steps could include compelling action through litigation, encour-
aging police departments to voluntarily implement policies and proce-
dures governing the conduct of ofªcers during trafªc stops, and enacting 
state and local laws. Although these measures, by themselves, are in-
sufªcient to eradicate racial proªling, they play an integral role in curb-
ing the negative effects of the practice. 

Pursuing remedies in the courts could signiªcantly aid Latinos in 
combating the most egregious instances of racial proªling. By bringing 
cases against law enforcement agencies that practice race-based policing, 
plaintiffs may receive injunctive relief from courts; negotiate settlements 
with police departments; or, at the very least, exert informal pressure on 
agents to modify their behavior. The settlement agreement reached be-
tween the Rogers Police Department in Arkansas and a class of Hispanic 
plaintiffs provides useful insight into the remedies potentially available 
to litigants.170 The arrangement ªrst calls for the agency to promulgate 
procedures which support the “prohibition and prevention of racial/bias 
proªling” and requires that the policies be given full force “within a rea-
sonable time following their adoption.”171 Any employee who violates the 
established rules is subject to disciplinary measures set forth by the po-
lice department.172 This helps ensure that the provisions of the settlement 
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agreement have “bite” and that supervisors take an active part in curbing 
discriminatory practices. Members of the local police force must also 
undergo training designed to “emphasize the need to respect the rights of 
all Rogers community members to be free from unreasonable government 
intrusion or law enforcement-initiated action.”173 In developing its annual 
curriculum, the agency must receive input from Latinos previously affected 
by local policing practices.174 This helps ensure that the voice of the His-
panic community will be heard when ofªcials decide how to structure the 
cultural sensitivity training. Furthermore, the Rogers Police Department 
must institute a public relations campaign which includes distributing pam-
phlets, broadcasting public service announcements, and issuing press re-
leases to inform residents about the new practices.175 Ofªcials are also re-
quired to implement revised procedures to, inter alia, make complaint forms 
available online and at community centers, publish these forms in both Eng-
lish and Spanish, and investigate anonymous and third party complaints.176 
In addition, the settlement decree provides for the establishment of an ad 
hoc committee whose purpose is to advise the police department in its 
efforts to comply with the agreement’s terms.177 The committee consists 
of the director of the local community support center, a police liaison 
ofªcer, and community representatives named by the plaintiffs and de-
fendants.178 Finally, the agreement provides for the collection of trafªc stop 
data, similar to the plan proposed in this Article, to monitor the depart-
ment’s compliance in ceasing race-conscious police practices.179 Although 
this list does not exhaust the remedies that a plaintiff could potentially 
seek, these items illustrate what can be achieved through litigation or 
settlement. 

There are, however, limits upon the effectiveness of litigation as a 
tool for combating racial proªling. First, these suits often require consid-
erable expertise and signiªcant ªnancial resources, such that they are 
generally handled by national civil rights organizations like MALDEF or 
the American Civil Liberties Union (ACLU).180 As with all trials, suc-
cessful cases also require ªnding “attractive” plaintiffs who appeal to the 
sensibilities of juries and judges and are not likely to be impeachable.181 
In addition, these individuals must be willing to endure criticism from 
the community and have the “guts to stand up and publicly sue a police 
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department in a racially-charged case.”182 This combination of factors 
makes it difªcult for most victims of racial proªling to sustain a suit and 
ultimately prevail in court.183 The successful litigation of such cases is 
made even more challenging as a result of the high bar that the Supreme 
Court has set in civil rights matters pertaining to racial proªling. For ex-
ample, plaintiffs suing on the basis of the Equal Protection Clause must 
prove that the police intentionally treated them differently because of 
their race.184 Professor William Stuntz clariªed why this standard is difªcult 
to meet: 

The source of the difªculty is, at least in part, substantive. Po-
lice always have a race-neutral justiªcation for trafªc stops: the 
suspect violated the trafªc laws. This justiªcation is always 
available, because everyone violates the trafªc laws. As anyone 
who drives on American highways knows, speed limits are not 
limits at all: they ordinarily represent the minimum speed for 
reasonable drivers, not the maximum. The real prohibition, the 
true ceiling, is set by local custom and police enforcement pat-
terns.185 

Other constitutional protections, such as the Fourth Amendment doctrine 
governing the admissibility of contraband in court proceedings, are of 
little value to victims of racial proªling since “most stops do not result in 
the discovery of contraband, [hence] there is . . . no evidence to sup-
press.”186 Taken as a whole, the constitutional common law promulgated 
by the Supreme Court has resulted in decisions which are, at best, unpre-
dictable187 and, at worst, have “turned a blind eye to the use of race” in 
trafªc stops.188 These legal obstacles, in addition to the ªnancial and 
practical difªculties involved in bringing racial proªling cases, limit the 
ability of Latino plaintiffs to seek relief in courts. Nevertheless, Hispan-
ics and concerned organizations should consider the use of litigation as 
one weapon in their civil rights arsenal. 
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Even without the pressure of possible litigation, police departments 
could be persuaded to voluntarily adopt measures responsive to the issue 
of racial proªling. Criminal law experts have observed that ofªcers are 
more likely to follow procedures which have been established by law 
enforcement agencies themselves, rather than by external actors.189 Hence, 
non-compulsory measures may result in greater levels of compliance than 
compelled action. Voluntary steps are also beneªcial because they “focus 
the department on policy making and on the implications to the commu-
nity of the police practices being regulated.”190 In this sense, the act of 
developing procedures fosters a greater awareness within the agency re-
garding the concerns of local minority residents. Although not all police 
departments may be inclined to implement remedial measures of their 
own accord, those that do could realize considerable efªciency gains and 
societal beneªts. 

Finally, state legislators and local governing bodies can pass laws 
designed to measure and reduce the use of race-conscious police tactics. 
States such as Connecticut, Missouri, North Carolina, and Texas have 
enacted statutes that provide for the collection of trafªc stop data in an 
effort to learn more about the nature of racial proªling.191 Hundreds of 
smaller jurisdictions and police departments scattered across the country 
have followed suit.192 States and localities could also create protocols for 
police to follow during trafªc stops or stipulate that law enforcement agen-
cies create their own procedures. Some states have even banned racial 
proªling outright, so as to put the brakes on the practice.193 These actions 
by states, counties, and principalities send the message that non-federal 
policymakers are serious about putting an end to the use of race as a sole 
basis for stopping minorities. In addition, they signal to federal legisla-
tors that racial proªling is an issue worthy of congressional attention. 

Conclusion 

[T]he practice of racial proªling is the antithesis of America’s 
belief in fairness and equal protection under the law. Stopping 
people on our highways, our streets, and at our borders because 
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of the color of their skin tears at the very fabric of American so-
ciety. We are a nation of laws and everyone should receive equal 
protection under the law. Our constitution tolerates nothing less. 
We should demand nothing less.194 

The use of race and ethnicity as indicia of potential for wrongdoing 
evokes images from earlier periods in American history, such as the in-
ternment of citizens of Japanese heritage on the race-based theory that 
they were more prone to engage in acts of sabotage or espionage.195 Al-
though more than sixty years have elapsed since then, vestiges of race-
based criminalization still linger. Studies performed nationwide have consis-
tently shown that Latinos are being stopped and searched by police 
ofªcers at levels well beyond their proportion to the local population.196 
These incidents impose signiªcant costs on the individuals stopped, the 
Hispanic population at large, and even law enforcement agents by dam-
aging police-community relations.197 In order to determine the extent and the 
causes of racial proªling and to build the political will necessary to pass 
a comprehensive legislative reform package, Congress should undertake 
a nationwide data collection program. Gathering statistics from federal, 
state, and local agencies will permit policymakers to get a more full and 
accurate picture of the racial proªling landscape. Absent such a scheme, 
victims, civil rights organizations, and other concerned citizens and enti-
ties will be forced to grapple with this complex issue in a haphazard 
manner, using incomplete information. Although this data-gathering ef-
fort, by itself, is not sufªcient to eradicate the thorny problem of racial 
proªling, it will aid signiªcantly in forming an enlightened policy for 
addressing race-conscious policing. As such, this proposal offers a glim-
mer of hope, not for the end, but for a beginning to the end of “driving 
while brown.” 
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