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I. Case Introduction: Coachella Valley v. State of California 

As of early 2005, the California Department of Education had an 
English-only testing policy for all California Standards Tests for grades 
K–12. These tests, which are mandated by the federal No Child Left Be-
hind Act1 (NCLB), are used to measure the yearly progress of students 
and schools. In June 2005, the Coachella Valley Uniªed School District, 
along with nine other school districts from throughout California, several 
community groups, and a handful of individual students and their guardi-
ans, sued the State of California, demanding that the state provide special 
testing for students who are still learning English.2 The school districts 
sought reasonable accommodations, such as tests in Spanish or modiªed 
English-language tests, for their many students—most of whom are Spanish 
speakers—who have yet to fully master English but still must sit for the 
mandated annual subject tests. Such language accommodations would not 
be novel; fourteen other states—including New York, Massachusetts, and 
Texas, which will be discussed later—have already provided specialized 
subject testing for English learners.3 

The vast majority of English Language Learners (ELLs) in Califor-
nia are Spanish-speaking, and the number of immigrant children in Cali-
fornia, which comprises ninety percent of Limited English Proªciency 
(LEP) students, is growing.4 Overall, nearly forty-seven percent of the stu-
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dent population in California identiªes itself as Hispanic.5 For the 2004-
2005 school year, twenty-ªve percent of the student population in California 
was classiªed as ELL, and that number was even higher for children in 
kindergarten through third grade (thirty-six percent).6 Of these ELL stu-
dents, over eighty-ªve percent spoke Spanish as their native language, and that 
number is likely to increase with current immigration trends.7 For Hay-
ward Uniªed, the only school district in the San Francisco Bay Area to take 
part in the suit, the number of English learners has increased sixty-six 
percent in the past decade.8 The concentration of Spanish-speaking ELLs 
is particularly high in southern California where two of the plaintiffs in 
the Coachella Valley lawsuit, Chula Vista Elementary and Sweetwater Union 
High School, are in a county in which over ninety percent of the ELL stu-
dents speak Spanish.9 In the Coachella Valley Uniªed District, another 
southern California plaintiff, eighty percent of the students are ELLs.10 

Although the Coachella Valley suit was brought in a state court un-
der the California Constitution, the key element of the case involves en-
forcement of a provision of the federal NCLB Act that allows states to 
use modiªed tests for English learners until they have reached a threshold level 
of English proªciency. Under NCLB, states are required to test these 
types of students, designated in the Act as “limited English proªciency” 
students, in a “valid and reliable manner . . . including, to the extent prac-
ticable, assessments in the language and form most likely to yield accu-
rate data on what such students know and can do in academic content 
areas, until such students have achieved English language proªciency.” 
The Act presumes that students will reach English competency in three to 
ªve years.11 

The school districts in the Coachella Valley lawsuit are pushing for 
these testing accommodations allowed by NCLB in an attempt to improve 
the test scores for their schools and avoid the sanctions incurred under 
NCLB when they repeatedly fall short of the federal standards. These sanc-
tions can be quite burdensome on the school districts. Parents with chil-
dren in underperforming schools can choose to transfer their children or 
seek private tutoring at the district’s expense, and eventually the state can 
take over or close low-achieving schools.12 Although underperforming schools 
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usually are not immediately taken over by the state, per-pupil funding for 
the schools decreases every time a parent removes her child. These un-
derperformance sanctions only apply to schools accepting federal Title I 
money,13 so not all schools in the districts are affected. In the Hayward 
Uniªed School District, for example, ten out of seventeen schools accept-
ing federal funds failed to meet their testing targets.14 However, schools 
that have large ELL populations are often some of the poorest in the state 
and are therefore more likely to seek Title I funds. 

The Coachella Valley lawsuit challenges California’s alleged refusal to 
provide the reasonable accommodations on assessments for LEP students 
called for by NCLB. The plaintiffs are seeking declaratory relief and a 
writ of mandamus under the California Code of Civil Procedure § 1085 
to force the State of California to implement “valid and reliable” testing 
of LEP students. The plaintiffs also allege illegal expenditures of taxpay-
ers’ funds in violation of California Code of Civil Procedure § 526(a) as 
well as a violation of the plaintiffs’ right to education under the California 
Constitution.15 

Although the plaintiffs originally ªled the lawsuit in state court, the 
defendants attempted to have it removed to the Northern District of Cali-
fornia. The State of California claimed that the plaintiffs’ original com-
plaint raised a federal question by citing NCLB. However, the Northern 
District judge, William Alsup, found that plaintiffs did not allege a fed-
eral question under the well-pleaded complaint rule, i.e., that the plain-
tiffs did not claim that their suit was based on federal authority, and re-
manded the case to state court, where it is currently awaiting trial in the 
Superior Court of California for the County of San Francisco. 

The plaintiffs based their suit on the right to education found in the 
California Constitution. Because NCLB does not create a private right of 
action,16 the court concluded that a state law action based on its violation 
perforce does not raise a ‘substantial’ federal question.”17 At this point, 
state court is the only venue in which Coachella can be heard. 
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Neither NCLB nor the California Constitution, upon which this claim is 
based, explicitly requires that California provide Spanish-language sub-
ject assessments. Rather, special accommodations are expressly permit-
ted, perhaps even encouraged. Although at least fourteen states have cho-
sen to use modiªed tests for ELL students, there are several reasons why 
California may be reluctant to provide them. In addition to the signiªcant 
costs of creating the modiªed tests, the state must consider the difªculty 
of producing a valid exam, and the mercurial political climate of the state, 
which both embraces diversity and mandates English-only education.18 

The school districts were likely dubious that the legislative and ex-
ecutive branches of state government would be able to resolve this prob-
lem in the absence of a court order. In February 2005, State Senator De-
nise Ducheny (D-San Diego) introduced a bill that called for developing 
Spanish-language tests for students who have attended schools in the United 
States for less than three years.19 The modiªed tests would have been 
used for science, math, and other subject area exams. However, Governor 
Arnold Schwarzenegger vetoed the bill on October 7, 2005. 

II. NCLB and Its Predecessors
20

 

To understand the underpinnings of NCLB, a bit of history is in or-
der. In 1965 Congress passed the Elementary and Secondary Education 
Act (ESEA) to improve education throughout the United States through 
federal funding primarily directed at disadvantaged students.21 According 
to its statement of purpose, ESEA is meant to “ensure that all children 
have a fair, equal, and signiªcant opportunity to obtain a high-quality educa-
tion and reach, at a minimum, proªciency on challenging State academic 
standards and state academic assessments.”22 ESEA highlights one of the 
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ways that purpose can be accomplished: “meeting the educational needs 
of low-achieving children in our Nation’s highest-poverty, limited Eng-
lish proªcient children, migratory children . . . .”23 ESEA’s Title I pro-
vides funding for schools that have a certain percentage of low-income 
children in the school or low-income families within their attendance area, 
and holds schools accountable for improving the performance of disad-
vantaged students. Title VII contains speciªc provisions for bilingual educa-
tion programs. 

The 2002 passage of NCLB was only the most recent update to ESEA. 
1994 marked the passage of President Clinton’s education reform plan 
called the Improving America’s Schools Act (IASA),24 reauthorizing ESEA 
and putting into place many of the concepts that became part of NCLB. 
IASA required that states assess all students at certain grade levels. NCLB 
increased the testing frequency to yearly assessments.25 Educational as-
sessment tests are common because they are relatively inexpensive and 
arguably more objective compared to other forms of intervention, such as 
having administrators observe teachers in the classroom on a regular ba-
sis. Multiple-choice tests range in cost from approximately two to twenty 
dollars per tested student, while tests that ask students to conduct experi-
ments or answer open-ended questions range in cost from around thirty 
to ªfty dollars per student.26 IASA stipulated that all students participate 
in the assessments, including “limited English proªcient students who 
shall be assessed, to the extent practicable, in the language and form 
most likely to yield accurate and reliable information on what such stu-
dents know and can do, to determine such students’ mastery of skills in sub-
jects other than English.”27 

These assessment measures were largely adopted by the 2002 NCLB 
revision of ESEA,28 with the added provision that the LEP measures be 
used until the students reach English proªciency, which should take place 
within three to ªve years. NCLB, when fully implemented, will require 
that students take yearly assessments in reading/language arts, math, and 
science; LEP students will be required to take additional yearly tests in 
English proªciency. IASA made it clear that native-language testing was 
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allowed for subject exams; the language that did so was fully incorporated 
into NCLB.29 

The U.S. Department of Education (U.S. DOE) oversees implemen-
tation of NCLB. A 2003 non-regulatory guidance memo explained that 
“[t]o the extent practicable, States must make every effort to develop and 
administer native language assessments, if doing so is likely to yield the 
most accurate and reliable information about what those students know 
and can do.”30 The non-regulatory language echoes almost verbatim the 
wording of NCLB and strongly suggests that the intent of NCLB is to have 
the states test their students in their native language when such an option 
is feasible.31 Given California’s large Spanish-language LEP/ELL popula-
tion, it is inconsistent with the recommendations of the Department of 
Education for the state to continue to resist efforts to move away from Eng-
lish-only assessments. 

The standards of assessment laid out in NCLB are hardly revolution-
ary, but are similar to those that have been in place since 1994. The sanc-
tions mandated by NCLB, however, are harsher. Title I funding of ESEA 
and the mandated assessments came together in NCLB with increased 
emphasis on accountability; speciªcally, both the entire student body and 
certain subgroups must make “adequate yearly progress” (AYP). This 
means that the results are tracked for speciªc subgroups, such as low-
income students or LEP students. Under NCLB, schools must test at least 
ninety-ªve percent of each subgroup. For schools receiving Title I fund-
ing that fail to meet AYP more than two years in a row, either for the en-
tire student body or within subgroups, NCLB mandates that the students be 
allowed a range of options. After three underperforming years, parents may 
transfer their children to higher performing traditional or charter schools 
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in the district,32 or low-income students may receive “supplemental edu-
cational services” like tutoring paid for by their school.33 Continued poor 
performance may leave schools subject to “restructuring,” in which the state 
may take over the school, replacing faculty or turning it over to a private 
organization.34 

III. Assessments in California: A Recent History 

Education is a ªeld fraught with changing trends, and California has 
been far from immune to them. In the early 1990s, California found that 
its new curriculum—which stressed the ability to apply underlying prin-
ciples to real-world problems—was at odds with its old, multiple-choice 
tests.35 It shifted to the pioneering California Learning Assessment Sys-
tem (CLAS), which asked open-ended questions in addition to those with 
multiple-choice responses. CLAS was expensive, and the open-ended ques-
tions led to technical problems. Moreover, the assessment was quickly 
engulfed in controversy as a loose coalition of conservative groups blasted it 
for pushing a cultural agenda and being insufªciently academic.36 For 
several years in the mid-1990s California had no statewide assessment sys-
tem, but by 1998 the state had remodeled its curriculum and adopted high 
stakes multiple-choice testing that would be reinforced by NCLB. Cali-
fornia enacted the Public School Accountability Program in 1999, which 
includes assessment of all schools, intervention for low-performing schools, 
and rewards for high-performing schools. Today, scores and performance on 
the high school exit examination are used to calculate an Academic Per-
formance Index,37 which is a determinant of schools’ adequate yearly pro-
gress under NCLB. 

The main component of California’s current Standardized Testing 
and Reporting (STAR) system is the California Standards Test (CST), which 
measures student progress in grades two through eleven. Another compo-
nent compares California’s scores with nationwide student performance. A 
third element is an English proªciency test given to Spanish-speaking 
English learners.38 While students can opt out of the tests,39 both NCLB 
and the California Department of Education (CDE) still require that ninety-ªve 
percent of every student subgroup take part in the state tests.40 California 
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has said that it expects to have all its Title I schools meeting their yearly 
progress requirements by the 2013-2014 school year, but it has a long way 
to go. In 2004, forty percent of Title I schools were still failing to meet 
AYP.41 The California legislature passed a comprehensive assistance pro-
gram in 2004 for schools that the Department of Education has identiªed as 
being in danger of facing program improvement status under NCLB. The 
program is meant to preemptively aid schools so that they do not become 
subject to NCLB sanctions. Intriguingly, when STAR was reauthorized in 
2004, the CDE was “directed to develop tests in the primary language of 
dominant groups of English language learners and align them with state 
academic content standards.”42 Perhaps this development was not happen-
ing quickly enough to save the schools in the Coachella Vally lawsuit from 
failing to meet their AYPs to the point at which NCLB began to impose 
sanctions. 

Thus, it would seem that the state wants to help its students, but faces a 
tough balancing act between federal dictates and popular opinion. Cali-
fornia has long had a rocky relationship with anything that smacks of bilin-
gual education. In June 1998, voters approved Proposition 227, an initia-
tive that effectively banned the majority of bilingual education by requir-
ing that most classes be taught in English. Bilingual education was 
largely replaced with English immersion.43 In Valeria v. Davis, the court 
found that the purpose of Prop. 227 was not discriminatory toward non-
English speakers, but was meant to improve the education of English-
language learners.44 The plaintiffs in Coachella claim that their lawsuit is 
not an attempt to make an end-run around bilingual education laws or 
about relaxing the accountability of the schools.45 Indeed, the suit has noth-
ing to say about the way students are taught in the schools, only the way 

 

                                                                                                                              
english.html (last visited Feb. 14, 2006). Schools can largely deªne what constitutes LEP stu-
dents, and can thus narrow or broaden their deªnition of this subgroup. Couple that with 
the states’ abilities to set the minimum number for a subgroup (usually at least forty for statistical 
purposes) and school districts that have low enough numbers of LEP students can remove 
them from counting toward AYP assessments. The U.S. Department of Education publishes 
this method on its own website, describing it as “using already existing ºexibility.” Unfor-
tunately, this trick does not work as well for school districts like Coachella or Chula Vista 
with large LEP student populations. 

41
 Kemerer et al., supra note 32, at 85. See also Cal. Educ. Code § 60810 (2001) 

(providing for review of existing and developing of new LEP testing). 
42

 Kemerer et al., supra note 32, at 81.  
43
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they are tested. Nonetheless, standardized tests may be measurement tools, 
but they are also “strategies for pursuing a variety of political goals.”46 

The presence of groups such as the California Association for Bilin-
gual Education and Californians Together—the latter “[f]ounded in 1998 
after the passage of Proposition 227 . . . to foster full participation in a 
democratic society through quality education for children and parents 
from underserved communities”47—as plaintiffs in the lawsuit suggests 
that the Proposition and its effects have contributed toward the situation 
that the suit seeks to address. While California does have programs in 
place designed to intervene when it appears that underperforming schools 
will be subject to NCLB sanctions, it has shied away from the type of ac-
tions that these groups believe would be most helpful in assessing limited 
English proªciency students, even though U.S. Department of Education 
and the California Department of Education guidelines suggest that pro-
viding native language testing should be a part of the state’s response to 
LEP students. 

The 1990s saw a full swing in educational testing in California from 
innovative, open-ended assessments to more traditional, off-the-rack meas-
urements. At the same time, the Latino population of the state grew rap-
idly and the English-only movement made considerable popular progress 
in the state, culminating with the passage of Prop. 227. Cost and feasibil-
ity of application did play a role in the change in assessment styles, but 
politics and the social climate were key factors in the switch to the all Eng-
lish, all multiple-choice style of testing. Federal and state educational guide-
lines urge California to provide testing for dominant LEP groups in their 
primary language, but California’s refusal to do so—seemingly guided by 
popular public opinion—means that this disjunction between principles 
and practice may have to be settled in the courts. 

Nevertheless, changing the tests is not an easy matter, and it would 
not be a cure-all for low-scores by LEP students. Some LEP students will 
see little improvement in their scores from testing accommodations. For in-
stance, native-language testing may not always be helpful for LEP students, 
especially if they are not literate in their primary spoken language.48 Since 
students are unlikely to receive a substantial amount of instruction in their 
native languages, their reading and writing skills in those languages are 
unlikely to improve while students are in the California school system. Apart 
from the dictates of NCLB and the California Education Code, there is de-
bate among scholars as to how best to design modiªed tests for students 
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learning English. Academics have proposed a wide range of options besides 
native-language testing. These range from reading the questions orally in 
either English or the student’s native language, to offering dictionaries or 
glossaries in the student’s native language, to allowing extra time to take 
the exams.49 There are drawbacks to all of these options. Teachers may not 
be clear in their oral readings of the tests. Glossaries require looking up 
each word individually, which is much more tedious than reading in a 
more familiar language. Giving students extra time raises issues of fair-
ness and validity when compared with other students who did not receive 
additional time. In addition, modiªed tests, such as using simpliªed Eng-
lish or providing pictures or other additional/different content may remove 
some of the context clues to questions and thus create a harder test for 
LEP students than the unmodiªed examination. 

California already makes some of these kinds of accommodations for 
its ELLs. English learners taking the CST may hear the test directions trans-
lated into the student’s primary language and ask clarifying questions in 
their primary language, receive additional breaks during the testing day, 
be tested separately with other English learners, and have access to glossa-
ries or word lists for the subject tests (math, science, and social science).50 
The CDE has also been working on its directive to develop Spanish-language 
standards-based tests to use under the STAR system and plans on ªeld 
testing them during the fall of 2006. These tests, however, are only being 
created for grades two through four. For the 2005-2006 school year, the 
CDE purchased Spanish-language subject tests51 designed to meet NCLB 
standards and available for grades K–12.52 As of the 2005-2006 school 
year, then, California seems to be providing Spanish-speaking students 
with the option of taking subject assessment tests in their primary lan-
guage. In fact, it now requires that a student who receives instruction in 
his native lanague or has been enrolled in school in the United States for 
less than twelve months take at least one subject test in his native lan-
guage if it is available.53 At the option of the school district, such students 
may also take a second subject test in their native language if available.54 
At present, the California DOE is providing Spanish-language testing. It 
remains to be seen whether the Coachella Valley lawsuit will continue in 
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order to gain judicial reinforcement for the testing or if the plaintiffs will 
drop the lawsuit.55 

IV. A Brief Comparison of LEP Testing Reform in Other States 

California is not the only state that has struggled with language ac-
commodations for its educational assessment tests. However, although 
states vary as to the type of accommodations that they currently provide, 
the general trend appears to be that states with signiªcant LEP popula-
tions are moving toward providing increased native language testing. 

At the time Coachella was ªled, only fourteen other states employed 
primary language testing as suggested by the language of NCLB and the 
non-regulatory U.S. Department of Education Guidelines, and the vast 
majority of states did not provide native language testing. For states with 
small LEP populations this makes sense, but for states like California 
with large numbers of LEP students, the need for specialized testing is much 
greater.56 Many states have been going back and forth on how they will 
provide such tests, and even those that do use them often use them spo-
radically. Massachusetts and Texas both use some Spanish-language tests 
but—unlike California, which as of 2005-2006 allows for Spanish-language 
tests in grades 2–11 inclusive57—their use varies based on grade level. 
New York has one of the broadest accommodation policies and allows 
LEP students at all grade levels to take the subject assessments in Span-
ish.58 It also provides accommodations like extra time and glossaries for 
its English language assessment tests.59 California’s testing model now 
closely models New York’s, suggesting that other states may follow suit. 

Use of Spanish-language tests can also vary within a state. In 2003, 
Philadelphia used Spanish-language exams, but other Pennsylvania cities 
did not. This disparity in testing accommodations prompted the Reading 
School District, which has thirteen schools identiªed as failing to meet 
their AYP, to bring a suit against the Pennsylvania Department of Educa-
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tion alleging that the Department had failed to provide adequate technical 
assistance, that the department’s failure to provide native language test-
ing was discriminatory and violated NCLB, and that the number the state 
chose to determine testing groups for analysis (the “N” number) was ar-
bitrary and not statistically sound.60 The Commonwealth Court found for 
the Department of Education. In its decision, the court emphasized that 
under the language of NCLB, the state only had to provide native language 
testing “to the extent practicable,” and concluded that, “The clarifying 
language makes clear that native language testing is not mandatory, but it 
should be provided to the extent that it is practicable for the state to do 
so.”61 Most courts are likely to interpret the legislation in this way, though a 
broader reading might focus more on the language that follows “to the 
extent practicable” in the text of the Act, which provides that the state 
“shall make every effort to develop such assessments.”62 Phrasing like “shall 
make every effort” indicates a greater burden on the state to create native 
language testing than “to the extent practicable.” The U.S. DOE even 
offers to help states ªnd native language assessment tests for their stu-
dents. Reading is currently under appeal and the appellate court must now 
decide whether the Pennsylvania Department of Education made enough 
of an effort to provide Reading School District with native language tests. 

Much like California, Massachusetts has a growing population of La-
tino students. In 1999, twenty-six percent of the state’s Latino public 
school students were designated as LEP, and Latinos made up sixty per-
cent of the state’s bilingual education program. Massachusetts also passed 
an education reform law in the early 90s, only to have some of the more 
open-ended, less traditional aspects of the reforms replaced by high-stakes 
standardized testing (the Massachusetts Comprehensive Assessment Sys-
tem) in 1998. Unlike California, Massachusetts did have Spanish language 
versions of the mathematics and science and technology tests. Native Span-
ish speakers were required to take these alternate versions if they had 
been enrolled in the schools for less than three years, received special 
language support, and did not have sufªcient English-language skills to 
take the tests in English.63 However, the students had to be able to read 
and write in Spanish.64 For the students who did take the 1999 MCAS in 
Spanish, there is no indication of how many took it or how they scored.65 
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Again, much like California, the English-only movement made a success-
ful push in Massachusetts, resulting in an effective end to bilingual edu-
cation with the passage of a November 2002 ballot initiative.66 As of 
early 2006, tenth grade LEP students were still allowed to take the tenth 
grade mathematics test in Spanish if they could write near grade level 
and had been enrolled in U.S. schools for less than three years, but Span-
ish-language subject tests were discontinued for all other grades.67 Massa-
chusetts does allow the use of approved bilingual dictionaries on the sub-
ject tests.68 

Similar to the state constitutional challenge raised in Coachella, a 
group of public school students from low-income schools in Massachu-
setts recently brought a suit against the Commissioner of Education for 
failure to “cherish the interests” of the public schools as required by the 
state’s constitution. The suit followed a landmark 1993 decision that 
found that the state was violating students’ right to education and needed 
to do more to educate children in poorer communities.69 In Hancock v. 
Commissioner of Education,70 the Supreme Judicial Court held that Mas-
sachusetts is meeting its constitutional charge. In his concurrence, Judge 
Marshall explained that: 

In Massachusetts the democratic imperative to educate ªnds strong 
voice in the “education clause” of the Massachusetts Constitution, 
Part II, c. 5, § 2 (education clause) which “imposes an enforce-
able duty on the magistrates and Legislatures of this Common-
wealth to provide education in the public schools for the chil-
dren there enrolled, whether they be rich or poor and without re-
gard to the ªscal capacity of the community or district in which 
such children live.”71 

The Massachusetts Constitution has been interpreted as requiring the 
state to put the funding into schools to ensure that all students receive an 
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adequate education regardless of income. These schools claimed they still 
were not receiving enough resources from the state. 

Hancock had been sent before a single judge, who prepared a report 
of over 300 pages detailing the quality of education in four focus dis-
tricts. Although she found that subgroups in these districts were underper-
forming,72 their MCAS scores were showing improvement and the schools 
were making steps toward progress—such as creating compass schools, 
developing tutoring programs in mathematics, and increasing teacher train-
ing—as mandated by the state’s education reform act. 

Whether students should be tested in their native language is not a 
recent debate. The Fifth Circuit found in 1981 in Castaneda v. Pickard 
that in order to provide a valid assessment for areas other than English lan-
guage literacy, a Texas school district should test its LEP students in Span-
ish.73 Castaneda was one of many cases in which plaintiffs alleged that 
testing violated civil rights statutes, in that case a violation of Title VI of 
the Civil Rights Act.74 

Texas is often regarded as a model of the standards-based education 
reform that has become popular across the country and which President 
Bush, the former governor of Texas, and Congress reinforced with NCLB. 
The Texas Assessment of Academic Skills (TAAS) is a high-stakes test-
ing system that disaggregates students’ performance data by ethnicity and 
socioeconomic status.75 While the numbers show that students have made 
great improvements on the tests and the achievement gap between groups 
is decreasing, some argue that these improvements have come by exclud-
ing low-achieving minority students from the tests. More minority than 
white students are placed in special education classes exempt from test-
ing, held back a grade level, or drop out of school.76 In grades three through 
six, Texas LEP students may take subject assessment tests in Spanish for 
a maximum of three years.77 
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V. California Revisited 

The language of NCLB indicates a strong intent on Congress’s part 
to create some means, at least for a LEP student’s ªrst few years in the 
U.S. educational system, of more adequately measuring what students know. 
Like many federal laws, the requirements set down by NCLB have the 
potential to conºict with state laws and practices. Yet most states have 
tried to implement the standards laid out by NCLB—standards that reºect 
the current trend in education of high-stakes testing that emphasizes pro-
gress and accountability for students and schools. 

Although some states do provide various forms of accommodated as-
sessments for their limited English students, few have gone so far as to 
translate the entire test into the native language of the primary LEP popu-
lations. This may be because such modiªed testing is expensive, because 
of debate over the most effective accommodation, or even and perhaps 
especially because of the political and social climate within the particular 
state. Some states have purchased tests from educational publishing compa-
nies, while others, like California, are in the process of developing their 
own tests. In addition, the scholarly debate is still undecided as to what 
the best forms of accommodated testing are and whether it is possible to 
create a modiªed test that will test the same content as the original. 

All of these factors are at play in California, a state perennially 
strapped for cash with a huge Latino LEP student population. The Cali-
fornia citizenry is largely Latino, and becoming more so, but is also un-
comfortable with language accommodation and has responded by passing 
English-only laws. Yet, even more than many other states, California’s 
own educational code appears to urge accommodation for students for 
whom English is not a native language. The question that remains for the 
California Superior Court to decide in Coachella v. State is whether Cali-
fornia is required to provide modiªed testing for some or all of its LEP 
students. The California Department of Education has taken steps that show 
it recognizes it ought to provide modiªed testing, but it remains uncertain 
whether this is merely good sense or a legal requirement. 

California is trapped between its own, often liberal, laws and a po-
litical climate with strongly conservative strains; legislative intent and per-
ceived popular will have reached an impasse. Even without the passage 
of a bill speciªcally allowing for the accommodations, the court may ªnd 
that the Education Code requires some form of modiªed testing. 

Proposition 227 has withstood challenges in the California courts, 
but Coachella is not about having students receive education in their na-
tive languages. Rather, it is about having students be tested in the lan-
guage best suited to show how much they know about subjects like math 
and science. Not all Latino LEP students will do better on Spanish-
language  tests, but school districts want that option. It would be expen-
sive for California to produce these exams, but the state has laws that 
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compel schools likely to be marked by NCLB as needing improvement to 
join a state intervention program, committing itself to aiding these schools. 
Neither the state nor the school districts want to face sanctions for poor 
student progress, and the required testing of subgroups based on catego-
ries such as income and LEP status is meant to promote special attention for 
these groups. Children with Spanish as a native tongue make up the vast 
majority of California’s limited English proªciency students, and since im-
migration of Spanish speakers into the state continues, LEP and Spanish 
language will remain connected for some time to come. 

California is moving toward more Spanish-language testing for its 
Spanish-speaking LEP students in keeping with California’s own Educa-
tion Code. The California Department of Education wants the tests. The 
school districts want the tests. It is now up to state courts to end the log-
jam between the desires of the schools and the legislature and the desires 
of the Executive and his administration. 


