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Introduction

Court will award damages or injunctions if one have been damaged in some way (all Civil Cases). Tort law is distinguished in that the wrong does not arise out breach of contract.

Black letter law is the body of rules that are in force in the legal system. Federal Civil Procedure is regulated by Code, there is no central enacted body of tort or contract law. The rules are generated by judges, and legislature passed relatively specific rules which supersede the judge-made rule, unless the courts rule it to be constitutional. Tort rules have been established by judges.  There is no black-letter tort law, but every state has a judge-made body of tort law. We will mostly study STATE TORT law. As a general matter the states agree about the rules, the judges have made the same rules, however with respect to every rule of any interest there are differences among states. Black letter law is the collections of scholars which put together the rules of the states and tell you what the majority and minority views. Restatement of Torts, vast list of rules, is not enacted or legally-binding code, it is code put together by scholars. Learning the black letter law is learning the provisions of the Restatement. Rules, which seem clear on their face, the moment you try to apply them to a concrete action situation the rules bristle with gaps, conflicts, ambiguities, etc. Law School and being a lawyer is learning to argue the gaps, conflicts, ambiguities not to memorize the black letter law.   Learn to identify gaps, conflicts, ambiguities. How to argue for a particular resolution of a gap, conflict, or ambiguity. How did the judge make a new rule, not how he applied a rule. You don’t get to the appeal unless there is question of law, gap, conflict or ambiguity. 

Hurley v. Eddingfield

Conflict over §314.

People who are left the estate have the right to sue for wrongful death. 

Action for wrongfully causing the death of intestate. 

Court rules that physicians are not required to use their Medical License, especially if they do not want to. 

Conflict, Gap, Ambiguity – Is physician analogous to innkeeper, common carrier, etc. 

The Caveat: The expresses no opinion whether there may not be other relations impose a similar duty.  Asserting the existence of a gap. 

Facts were never confirmed, case was dismissed for failing to present cause for action. 

Damnum absqup injuria – it hurt to die, but there was no legal wrong. Even if its true, there was no legal wrong

Demmurrer- old term for motion for dismissal because of no cause of action

9/05/02

Intentional Torts

Assault and Battery

First of the intentional torts introduced in Vosburg—assault and battery. Suing for a remedy, must present a legal theory (i.e. breach of contract) and/or an intentional tort. There is a closed class of intentional torts. Must state facts, which allege the elements of the prima facie case (on the face) for assault and battery.   First must be an act and the intent, which brings about a harmful or offensive touching.  Plaintiff has the burden of proving the prima facie case for the tort in question.  Civil cases require a preponderance of evidence that the alleged facts and intent.

Defenses are a closed list of 7 defenses which can be used against the alleged intentional tort (consent, self defense, mistake, infancy, necessity, official privilege). Every intentional tort has its own list of defenses.   I.e. defense of mistake is not valid for trespassing to land or the tort of conversion. Must learn the elements of the prima facie case and defenses. The defendant has the burden of proof for the elements of defense. So if the jury is not sure if there was consent, the jury assumes the plaintiff is right. But it reverses when the plaintiff is arguing for the intentional tort. The defense presupposes the prima facie case, if you use it you’re admitting to the tort. 

If jury hears facts and believes them, we accept them to be true. If they don’t affirm facts, all facts are alleged. 

Prima Facie Case 

Has 4 elements: 

· act 

· intention 

· unlawful

· cause damages

Defenses 

· Infancy

· There was touching during classroom time

· The damages were totally unforeseeable (Eggshell Skull)

· He didn’t intend any harm, even though he intended to touch

Rules for assault and battery: 

· Definition of tort in the prima facie case element is intent to bring about contact, not necessarily intent to harm

· There is no defense of infancy

· You can recover totally unforeseeable damages (not true of unintentional and contract law)

Judge says just an unlawful touching is ambiguous. Vosberg differs from Restatement, which is more specific that the intent was harmful and offensive touching. The Restatement provision is the rule in most of the states. Not valid in Idaho, reject the Restatement, it is simply non-consensual touching does not need to be harmful or offensive. This was how it used to be, the law has changed to intent of harmful and offensive touching. 

What connects the cases? RULES and STANDARDS. Restatement is a standard and Idaho rule is more formal realizability. Formal realizable rule is more likely to be over and under-inclusive. 

Formal realizability vs. equitable flexibility. If liability is to fault, nonconsensual you didn’t do anything wrong. Liability is tied to fault. Idaho rule is overinclusive because it includes lots of actions that do not include fault.  Not sensitive to fault which is tied to liability.  Apply this to the family physician versus no duty to act rule. Formal realizability vs. equitable flexibility the answer is always over and under-inclusiveness. 
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Trespass of Land, Conversion of Chattel, Trespass to Chattel

Intentional torts often give rise to punitive damages. 

The requirements of criminal liability are different than private civil action. Criminal law defined by statute, no crime without a statute. Civil actions are not usually codified, established by judges and collected and published by commentators. Consequences of criminal is “punishment,” imprisonment or fines. The civil law remedies are for the benefit for the plaintiff. Crimes which correspond to intentional torts (i.e. assault and battery is assault, trespass to chattel is malicious destruction of property), the fundamental difference is intent to harm (mens rea) is almost always required for crime but not for torts.  Criminal law is relentlessly fault-oriented the intentional torts is strict-liability oriented. A voluntary act, no defense of duress, infancy, or insanity and you are liable for all intended and unintended damages. 

Even if there is no physical damage, nominal damages, can be held liable for trespass and punitive awards can give rise to punitive damages based on how bad it is. Cause of action for trespass is a voluntary invasion of the land of another with no requirement of damage. Assault and battery there is a requirement of damage. Trespass to real property is trespass to land. Chattels divided into tangible (checks) and intangible property (bank account).     Assault and battery protect lpi (legally protected interest) to bodily security and trespass to land and chattel is to protect lpi in real property and movables.

Easy case of conversion is theft, the easy case for trespass to chattel is vandalism. But the full definitions are far broader.

Conversion -- Intentional exercise of dominion over the chattel is owned by the plaintiff. Intentional is defined vaguely by the restatement – mistake is not a defense in conversion. The owner has the choice of 2 remedies, sue for market value (on the day you took) or sue to get it back. Can not double recover for the same damage from more than one defendant also can’t get money and the thing back.   Damage is not a requirement for conversion, but it is evidence of conversion. 

Trespass to chattel – porous boundary between this and conversion. The interference does not amount to conversion but there is damage to chattel. The point is to compensate you for damage to chattel. DAMAGE IS REQUIRED for trespass to chattel. It may be a crime but will not give rise to a tort judgment unless there is damage. Can sue for both trespass and conversion, and one can be sustained. 

Policy Arguments

McGuire V. Almy

No insanity defense for intentional torts. Court says there is a history of holding insane liable. As long as they are capable of intent, the insane are liable.   

State v. Shack

Three major policy arguments in torts cases:

1) Formal realizability vs. equitable flexibility (Edingfeld). 

2) The other argument is moral argument (McGuire v. Almy) --- As between 2 innocents he or she who caused the damage should pay vs. there is no liability without fault. Choosing either one is a one is a compromise.  

3) The third argument is a rights argument, rational (State v. Shack). Rights based rationale. Rights vs. Rights must reconcile.  

Cauverien v. DeMetz

Policy argument is formal realizability vs. equitable flexibility. 

For the conversion there can be recovery for the damages as a result of the conversion. 

Assault

Threats and attempts of battery is what makes up assault  -- leaves a lot of texture of what one can be liable for. Definition fills in some of these gaps for attempts. 

Threat – intend to put the other in an imminent apprehension of a harmful or offensive contact, and you do put them in imminent apprehension

#1 Words may render a physical act not an assault

#2 Mere words do not make an assault

#3 No eggshell rule, imminent apprehension of injurious touching to a reasonable person, unless defendant has special knowledge

The Mass Criminal Statute is more broad than the common law tort of assault because it overrides the imminence of booker, it can be done over the phone, etc. It’s not imminent that contact is “about” to happen. 

 9/12/02

Intentional Infliction of Emotional Harm

Intentional Tort of Right to Privacy

Federal torts of sexual and racial harassment in the workplace

Range of injuries, the list of causes of action for liability, these are the torts. There are many overlaps for a single action that covers many torts but can only collect once. 

There is no recovery for emotional distress in the tort of fraud, only recover financial damages. So the court in Wilkinson comes up with something else so they can find recovery. 

The process we see is a process of expansion for emotional harm. We can see the historical evolution of the tort. The courts are aware that they are in debate to expand.   The basic way attorneys argue is the interpretation of precedence. The plaintiff attorney will point to cases where there was recovery and say this case should broadly covered, the defendants try to distinguish the cases as not good precedence. Plaintiffs argue broad, defendants argue narrow. 

Parasitic – damages for emotional distress are parasitic to act of trespass

There are degrees to parasitism 

In historical order…

Punch w/physical damage (least parasitic)

Vosburg w/o physical damage

Home invasion trespass

Bouillon (Most parasitic)

Emotional distress (bodily security) caused by battery or trespass. Court is evolving to allow more parasitic claims. The restatement is the end of the road of the evolvement—

Prima facie case: extreme and outrageous behavior, intended to cause emotional harm, and do indeed cause. 

Extreme and outrageous, intention, and SEVERE distress is a more narrow than the parasitic cases. But it is broader because it is a tort on its own no need to show trespass or battery.

Wilkinson is not necessarily precedent for §46 because the judge assumes that the there was intent for physical harm and there was no recovery for the emotional damage just for the physical damage. Expansion of battery and assault in that there was no contact. Intentional infliction of physical harm through psychological means. 

George v. Jordan Marsh 

the cause of action for emotional distress (as opposed to intentional for physical harm) however there is no ruling that one can recover for emotional distress without physical damages. 

State Rubbish Collector 

is the best precedence §46, there is no assault, no battery, and no trespass and recovery is granted. Judge Trainer of California is one of the most influential expansive of emotional distress. Prosser would use Trainer’s precedent to argue for expansion. They work in tandem to expand recovery for emotional distress. 

Dawson v. Zayre

Cannot recover for “n” unless there is pattern, special relationship (boss or innkeeper), parasitic to physical or another tort, or a statute. If it is used in a way that violates a civil rights statutes, the wrong also becomes actionable.    

Toughen up instead of imposing liability. 

9/13/02

Invasion of Privacy 

Prosser wrote the four conditions of invasion of privacy

a. Unreasonable intrusion upon the seclusion of another

b. Appropriation of the other’s name or likeness

c. Unreasonable publicity given to the other’s private life

d. Publicity that unreasonably places the other in a false light before the public

We just examine intrusion on exclusion but we are responsible for all

Nader v. General Motors

Nader’s brother was killed in “covre.” We don’t know facts, appeals court is deciding if proven to be true what are the specific causes of action. 

Fadgen v. Lekner

Typical argument is that society/technology has progressed so the tort is not relevant anymore. Hopelessly lacking in formal realizability, real uncertainty under this tort. Also defend by argument that stare decisis is a standard not an ironclad rule, they can eliminate actions if they no longer have support.

This is the Institutional competence argument: Judicial Passivity (leave it to the legislature to make the law) vs. Judicial Activism 

It was enormously corrupt before Vanderbilt took over in 1945 (State v. Shack), New Jersey is the other important contributors to tort law (California is the other)

Criminal Conversation (model is trespass, consent of other spouse is irrelevant, even seduction by adulterer’s spouse the adulterer is still liable, mistake is not a defense) is sexual intercourse, Alienation of intention, you convinced him or her not to sleep with me. Before Lenker many states had eliminated criminal conversation through statute. A third option from elimination and maintaining is adding defenses, which some states have done, adding mistake and seduction.

9/18/02
Sexual Harassment 

What is the evolution of sexual harassment tort? How is it distinct from other torts? And what is the test for sexual harassment?

Bundy author is the same as Williams (from contracts). Was in the tradition of catholic tradition of protective role of legislation. 

Requinst is the author of Meritor, very conservative and appointed by Nixon.

Prior to sexual harassment tort they are protected of state law of assault, IIED, and privacy. Right now can use all the cause of action. This cause of action exists to the extent that lawyers don’t like the state tort liability theories. Use the one that they have the highest probability of winning, and highest payoff. 

Sexual Harassment comes from the Civil Rights Act of 1964, specifically (Title VII). Creates a federal law, enforced in federal court. However, state courts are required to follow state rules however the primary venue is Federal Court. 

Prohibits discrimination by public accommodation, education, and employment. 

Johnson elected in a landslide as well as liberal democratic Congress and Senate. 

Key provision of Title VII states:

Sex was entered into the Act by a conservative democrat who wanted the bill was defeated, but it was passed anyways.

Bundy v. Jackson

 Adds to previous requirement quid-pro-quo sexual harassment, hostile environment sexual harassment. 

Two theories of sexual harassment liability:

(1) Quid-pro-quo Sexual Harassment: Someone has to have the power to condition a term or condition of employment, accepting or submitting to the sexual harassment, almost always a supervisor

(2) Hostile Environment: Can involve employee-to-employee and supervisor-to-employee

Rule: Adds Work environment liability to quid-pro-quo 

EEOC – Federal administrative agency, appointed by president confirmed by the senate, function to hear complaints of employment discrimination under Title VII. If you don’t agree with EEOC remedy or decision, you can take the case to federal district court. 

Can a single act of extremely offensive behavior constitute an offense under Bundy?

No, under Footnote 9. In Clinton v. Jones, case dismissed because it was a single act. Hadn’t alleged a hostile environment and failed to make out a quid-pro-quo claim. 

What are the remedies in 1963?

· Reinstatement

· Back pay/Promotion

· Any other equitable relief as the court deems fit – means an injunction, orders not payment of money, but action or inaction (footnote 15)

What are the remedies today?

Civil Rights acts in 1991 allows for compensatory as well as punitive damages. Bush was president but democrats took control of congress in 1990. Overruled 3 or 4 different cases decided by the US Supreme Court.  Unless it proposes unconstitutional issues the court can not change the legislation. More incentive for lawyers, contingency fees, in trying Sexual Harassment fees. 

In order to recover compensatory damages just need to hostile environment, punitive damages just have to prove discriminatory behavior and malicious intent

Harris 

Rule: Eliminates the EEOC guideline to get compensatory damages that work interference must take place. Don’t need to show that or that you had a nervous breakdown. 

Why has sexual harassment seemingly emboldened by Harris seem to have lost all momentum? Title VII Sexual Harassment has been gutted?

Burlington Industries v. Ellerth 

Who pays damages? Not the guy who did it (he has limited assets). The deep pockets is the employer. If the employer is not liable there is no case. The rule according to this case is that if the employer has procedures in place, reasonable care, or if the employee failed to take advantage of opportunities, employer is not liable. 

Employers are shielded from liability if

(1) Show Reasonable Care

(2) Employees Unreasonably failed to take advantage of any protective opportunities

What if you entering the company procedures is career death trap? I won’t get a promotion if I complain. The Statute is gutted. 

9/19/02

Look at old exams, always the same, 3 questions

(1) knowledge of black letter law and ability to apply it, fact pattern involves 4 or 5 torts, sub-rules of defenses, damages, etc. Issue-spotter, there is not an obvious answer, the facts are chosen so you can argue one of 2 rules apply or there is a gap, complex, ambiguities, so neither of the 2 rules exactly. Tests substantive rules, and the second thing is the ability to spot complex and ambiguities

(2) Policy question, the question pre-spots the issue, should there be a new tort rule? Tests the type ability to make the specific policy arguments we’ve been making and the second thing is must be able to reason by analogy. That a policy question resembles other policy questions that we’ve learned there are resolutions for. 

(3) Baloney question, :what do you think the role of liberalism and conservatism and tort law? What about tort law and gender? Discuss the California Supreme Court. Ability to respond to a question the overall meaning or what sense you can make of the course as a whole

Tort Law Treatment of Domestic Battery

Open question whether Domestic Battery is a distinct tort than those we’ve already read. Introduce the difference between law in the books and the law in action. A majority of judgments by judges are not collected.  Executing the judgment is a whole separate legal procedure where we try to identify the assets of the defendant, which they try to hide, and then issue “lien” which prevents them from dumping them, eventually a court can transfer the money from their bank to ours. In the realm of personal injury, a major goal is to prevent further instances of the harm by getting an injunction. 

§936 

The other remedy besides damages is an injunction. Gives an idea of how to argue for an injunction. Suppose injunction is disregarded – the plaintiff goes back to the court and tell them that they have refused to obey, court asks for credible evidence, the court is supposed to enforce its own injunction, calls the defendant back into court, if they don’t comply, the court initiates a civil or criminal contempt of court. Defying the injunction is court-managed, not party-managed, they want to make sure people do what the court tells them to do. Civil contempt – fines, Criminal Contempt – jail or fine.

Chapter 209A

How did 209A modify the Massachusetts tort law plus §936? Defendants currently have an advantage because of the enormous delays in tort cases. §209A gives them an incredibly rapid procedure, completely unlike any other procedure in Mass except for the housing court. Ex parte decision is only one side of the dispute is heard. Statute provides 

what happens next, hearing within 5 days.

Extreme example of a standard. 

Modifications:

· No changes in the criteria in issuing an injunction according §936, but made the issuing of injunction routine

· Violations are changed because it makes it a crime to violate the injunction, judge has no choice between civil or criminal contempt, added because they weren’t doing it before, and takes away the burden of proof on the woman, now its on the DA, also compelled police to act, who were not thorough/enthusiastic in enforcing these injunctions. Once it is crime they can order the police to arrest you for violating the restraining order. Slowly constricts police discretion, it is almost compulsory to arrest when there is a restraining order in place. 

Under §936, hubby would argue that there was unreasonable delay, hardship to defendant, practicability of framing and enforcing the order, etc. agitated feminists who fought for 209A.

Giovine v. Giovine

How does it modify the law of torts? NJ has a 2 year statute of limitations of tort, begins to run when the tortuous conduct is committed. 2 important exceptions (tolling the statute):

(1) Continuous Tort – i..e. a trespass, (squatting)

(2) Insanity

Battered Woman syndrome is a condition must put on the record more than 1 incident of physical or psychological abuse. If woman is suffering the syndrome, statute of limitations no longer applies and she can bring a tort suit for assault and battery, assault, or IIED. BWS functions as insanity or continous tort, but all she could recover is damages for preexisting tort actions, there is no new tort. Just creates another exception to the Statute of limitations. 

Dissent says that reading of the opinion is not the holding of the case. Skillman the court

9/20/02

Fraud

Rules of fraud (mine):

· A intentional misrepresentation of facts that causes injury is actionable

· Generally negligence/concealment,  even if it causes injury, not actionable. But certain statutes and case law 

Kennedy:

· Restatement definition – fraudulent intent, misrepresentation of fact, opinion or law, inducement for someone for reasonable reliance, that causes pecuniary harm

· Other rules explain the meaning of the restatement provision:

· What intent is required? Is there more than intent to lie and to harm?

· Yes, Recklessness

· England refuse to add a clause for negligent misrepresentation, but statutes regulated 

· Same in U.S., do not permit recovery for merely negligent misrepresentation

· What about failures to disclose?

· Originally no action for failure to close but then evolves into two branches

· Defects or other aspects of the sale situation that decrease the value of the good, early on there was a strong duty to act rule, that rule has changed and the restatement now presents the opposite of the termite case. Seller duty for defects

· Neither buyers nor sellers have obligation to disclose general information (i.e. the end of the war). No duty to disclose info of the general economic situation 

Difference between recklessness and negligence?

Recklessness

Negligence- the failure to exercise reasonable care under the circumstances (not actionable)

Under Securities regulations ---negligent is not actionable but omission is. 

Policy Arguments:

(1) Formal Realizability

(2) Moral

(3) Rights

(4) Institutional Argument 

A lot of them add efficient/instrumental arguments

Formal Realizability:

· Swinton

· Derry v. Peek

· Strawn

· Laidlaw

Moral: 

· Pasley v. Freeman

Institutional Competence

· Derry v. Peek

· Ernst

Policy argument there are two parties on the table…

Pg. 1229 Lord Heldon comment on Pasley v. Freeman

Institutional:

1230

Moral:

One side you should look out for the interests of the other vs. “no” people should look out for themselves

Social Welfare arguments 1) Protection up production vs. Protection up monopolistic restriction of prod 2) efficiency vs. efficiency (maximizing total output)

Protection social welfare vs. protection is wasteful (I have to invest resources in finding the information myself)

9/25/02

Torts of Contractual Interference

Intangible positions being protected (economic interests)

Not physical, not emotional, intangible economic positions or conflicts you are in around economic positions. 

Within this set of torts a very specific, consistent repeated set of policy of arguments have developed out these torts—Good of the American economy argument. 

Constitutional Law is the ultimate authority. Also another law source besides case law, looking for strength/authoritativeness of  precedence and for whether it is a narrow and broad holdings. Also have dealt with statutes, are from different jurisdictions just like cases, statute is binding on the court (cannot distinguish) but they have opportunity to interpret the text of the statute (broad or narrow).  Statutes from other jurisdictions have no authority whatsoever. Then there is there is the Restatement, not binding, but important. Treatises, (Prosser on Torts), the law review article by a professor.  

What is the black letter law with respect to contractual relations?

(1) Requirement of Restatement is intentional and improper

· In Lumley it is malice turned to improper by the restatement

(2) Tort comes into existence as an add-on to the employment relationship where there was no requirement of malice (master/servant) extended to independent contractor, not necessarily an employee

· Exception is contracts to marry, we’re in the alienation of affection tort 

Singer’s article damne absequeria

Prosser is giving a general framework – social engineering 

Scalia is trashing the Prosser idea – these common law judges doing whatever they want but cannot have that in Public Law.  

Professor Green – legal realist professor – developing the social process approach, how to think of policy to the tort of fraud and tort of contractual interference. 

What are the economic policy arguments?

(1) More competition is better so no torts vs. if you don’t protect competition runs amuck

(2) Interest in eliminating inefficient contracts vs. having confidence that a contract will be executed

9/26/02

Hohfeld Arguments

Right is not necessarily the right to “doing something.” A right is something that can be enforced by the state, they are legally protected interests established by legal rules that will require the state to protect that interest. 

Hohfeldian right of assault is the right to not be put imminent apprehension of harmful or offensive touching. 

Hohfeldian privilege does involve “doing something” it is necessarily not  involve a right for protection for doing it, though it might be. Another person has “no right” to invoke state force to stop you to do it. The point is you’re hurting someone and they can’t the state to stop you. 

Privilege establishes a rule that the state will not act to protect the defendant. Rights establishes that a rule that the state will act to protect. 

Rule of self-defense makes it a privilege to kill someone.    

( Privilege = No Right (
( Right = Duty (
Cause of action is when a plaintiff’s right is violated that the defendant doesn’t have the privilege to do. 

Damnum Absque Injuria – when there is a privilege no right pair. Two types.

1) There is no duty, means privilege (hurley v. edingtion)

No duty therefore privileged

2) There is a duty but privilege negates it. Duty w/exception (defense) 

Can describe each tort in a single vocabulary.

Hurley v. Edington, there is no duty means privilege.

State v. Shack, there is duty not to trespass but the privilege to give legal services. The injury was damnum absque injuria. 

What it means to have an exception of your duty is a privilege. 

Privileges are either without accompanying right or w/o accompanying right. Privilege just means he can’t get the government to throw him off but doesn’t necessarily tell us what happens if the owner physically removes the legal services guy. Does the owner have the privilege to kick him off or a duty not? 

Three types of injuries in the trilogy and the secondary boycott, the defendant is threatening a third party to refusing to injure the plaintiff. 

Mogul: Business v. Business, can a monopoly pressure its customers to prevent another entry into the market 

Allen: Union v. Union

Quinn: Union v. Business, a union wants to unionize a business A, business B is organized, union says we’ll strike if you don’t stop dealing with targeted employer 

Discussions in early 20th century: 

If mogul is right the economy will veer towards monopoly.

 If union workers can pressure employers to get other employers to unionize a labor monopoly would occur, union workers say that if you don’t use these tactics all unions will be broke. 

In Mogul, the court rules that the tactics used were legal damnum abseque injuria. The anti-trust acts were enacted to separate from mogul (Mogul-like cases in the U.S). Establishes a private tort cause of action, Supreme Court gutted the Sherman act and then congress the Clayton act to reinforce the power of Sherman.

Quinn overrules Allen, says you can’t threaten third-parties of strike if they don’t stop doing business with a non-organized shop (secondary boycott).

Hohfeld’s critique of Quinn, is the beginning of legal-realist internal critique of classical legal reasoning. The critique is that the Lord Lindley confuses right with privilege for business relations, so it does not impose a duty on a third-party not to attack that relation.  Lindley thinks because there is a privilege there has to be a right of the targeted store to be interfered with by a third party. Existence of a privilege does not settle the existence of right, there could or not be an accompanying right. He says the accompanying right is decided/settled by justice and policy. Hohfeldian error is not that there was an error it was that Lindley inferred a right from a privilege rather than understanding whether the privilege comes with a right either by precedence or by policy/justice arguments for that right.     

Przybyla v. Przybyla

Cannnot be a tort to exercise a constitutional right per Roe v. Wade

Hohfeldian critique of the opinion would be what is established in Roe v. Wade is if a privilege vis-à-vis the government,  and the government is forbidden from taking action forbidding abortion then goes to question of whether the government rather than forbidding abortion can create a privilege and right of the father to prevent it and the state would back it up in some way is a crime. Question is whether the state can create a liability for a woman whose abortion is extreme and outrageous and causes IIED. Are you logically bound to start with roe to get to Danforth to pPryzbla? Hofeldian critique would say there is no logical inconsistency between Roe and allowing statutes imposing IIED liability for mothers or father consent statutes. He would say that we need to do a new analysis based on justice and policy because there is no precedence. Can still use Roe and Danforth as policy justifications for the same decision for Pryzbla. (It’s so vague because she would never know whether there is privilege or not, freezing her right to abortion, it would gut the statute, husband would have the upper hand could enlist the state to let her family know through courts, and bypassing the paternal consent. It would be so vague and lacking in administrability/formal realizability.) 

Two typical Hohfeldian errors: 

1) privilege doesn’t necessarily mean there is an accompanying right 

2) Logical necessity of moving from one Hohfeldian relation to another Hohfeldian relation (from Roe to Danforth and Pryzbla) 

Tort of Unfair Competition

INS v. Associated Press

The well established doctrinal core is that there is a short list of business conduct that courts have held to hold tort liability even if they don’t violate patent and copyright statutes:

1) Acquiring information about your competitor’s business through conduct is either itself criminal (or tortuous) or involves a breach of trust. If you burglarize a competitor you have committed a crime, tort of trespass, AND the tort of unfair competition, liable for economic damages/loss .

2) If you get info through bribing, or if you yourself are employee and quit and use it in violation of the agreement of you and your employer, liable for the economic damages to the business.

3) Passing off – selling Prada bags sold on the street 

This case involves whether along with these traditional liable actions, is there a much more general principle of unfair competition with respect appropriating of intellectual property of another party and profiting off it, i.e. just taking it off the bulletin board. 

 Obsession with this case of big business.

Pitney says it is quasi-property (non-sequitor) makes an instrumental argument, economic/social welfare, rights argument (property rights vs. economic rights) right against a competitor not against the world and moral argument.

Brandeis says you can do anything that is not prohibited by law and by the traditional torts. Says that you are creating new general tort without precedence (just like lumley and palsley dissent) and the institutional competence argument. A very common dissent. 

10/2/02

Tort of Interference with Prospective Contractual Relations

A plaintiff can recover when the defendant has intended to and improperly interfere with a prospective contractual relation.  Very standard-like allowing the judge to consider every fact in the situation before deciding the case. 

Historically where this tort got worked out was labor torts. 

Employer is looking to hire substitute workers. First objective to is to stop substitute workers from getting a job. Second, the get the current workers to stop working. Third, to get people who are servicing the factory to stop doing it. In a very large number of states courts issued temporary injunction against picketing across the board. Then for the hearing of permanent injunction decided whether picketing is automatically coercive and should totally be prohibited or whether they can narrowly define when it is allowed. 

1940’s lawyers convinced the Court that there were constitutional limits to what state could do to limit picketing.  Constitutionalization of state torts law (happened with media protection under first amendment from IIED and libel and slander). State tort law can always be challenged by the defendant as going too far as to impinge on constitutional rights. 

Restatement test (it is very standard like today) comes from earlier in which courts develop per se rules, like Vegelahn. Holmes argues that the outcome is a standard to add ad hoc balancing tests.  Formulates the idea that the judge will have to pick a rule on a policy over and over again. (This dissent plus Privilege, Intent, Malice). Whether to adopt a Rule versus standard should also be a policy choice. 

Once we recognize that policy is everywhere, it does not mean everything is politics but that policy decisions to fill the gaps and ambiguities will be determined by economic biases.

Vegelahn v. Gunter

The main idea is that the law of intentional torts sets the ground rules for economic combat and cooperation. 

Holmes had modified the temporary injunction (an intermediate appeal) to allow picketing for social pressure but prohibits physical harm or intimidation to person or property (assault or battery). Then the case came in front of the whole court. 

Holmes says Mogul allows businesses to put out other businesses in order to get a monopoly on services why can’t labor picket? They are picketing to create their own monopoly. Says large organizations are going to be everywhere and are economically efficient. 

Majority thinks that they can arrive at the right answer through legal reasoning. The Supreme Court cases which struck down government legislation trying to regulate the labor market (hours of employment, child labor, etc.). The Court is saying that there is a constitutional precedence for right to enter contract. But the Court is inferring a right from a privilege and it is unjustifiably making a logical connection.  

Also distinguishes the Sherry v. Perkins precedence saying that there was a threat of force, in this case his injunction would prevent it. All there is there a gap which must be made by a policy argument, which the majority doesn’t engage in it because they think can do it through legal reasoning. 

Attack the legal reasoning to show it is actually a gap and use policy argument to argue for what you want. 

Being v. SHARE

Plaintiffs, doctors and owners of the building, alleging IIED (on behalf of their patients) interference with perspective and existing contractual relations, trespass, contractual relations to their lessees (it has advantages over trespass, specifically we can get them further away from the entrance, a better remedy, invasion of privacy (the doctors for the doctor-patient relationship per Roe v. Wade).

Dissent asserts an Hohfeldian error that Roe v. Wade right to not be interfered with by the State does not logically extend to the duty of private individuals not to interfere, there has to be a discussion of justice and policy.  Very similar to Pryzbla. Correct policy argument (not a logical deduction from a right to a privilege) it will gut the abortion right protests will be able to prevent women from getting abortions all over the county.  
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Duties to Act with Special Relationship

(’s act could act to prevent harm, they acted intentionally not to. For intentional failure to act, when you ought to have acted (special relationship), which causes harm to the ( you sue for negligence. If the special relationship is contractual, and they deliberately fail to come to your aid, you may be able to also sue for breach of contract.   Negligence is also a cause of action for unintentional torts as well (unintentional injuries, general duty to take due care). But No Duty to Act is an intentional tort of failure to act with special relationship. 

General rule of law from Hurley is that there is no duty to act without special relationship. 

Argument vs. two schools of No Duty (Epstein) vs. There should be more duty. The current rules represent a comprise. Discussion of what constitutes a relationship, what constitutes an act, and what are the exceptions.  

No duty to act rule

1) Special Relationships

2) Exceptions

3) How to define acting and not acting (characterization of the facts)

(’s lawyers must make the decision whether to argue. If arguing misfeasance have to create a situation made some sort of action (act of using the highway) to give them “user’s liability.”

1) Misfeasance – they acted wrongly, either one of the intentional tort boxes, or they should be liable for negligence. I.e. Dangerous Condition argument of Montgomery. Recharacterize the behavior from doing nothing to ( created a dangerous condition. If you create a dangerous condition (even if its not your fault) you have a duty to act to warn others.  This argument is the best way to move from what appears to be nonfeasance to misfeasance. 

Misfeasance argument for Buch – An incomplete expulsion of the Buch and the action of running a factor creates a dangerous condition (which they obviously knew) gives them user’s liability to act to prevent harm. There only defense then is trespass, have gotten rid of the no duty to act rule. The tort theory will be negligence.  

2) Nonfeasance – 

What are the exceptions to no duty to act?

1) § 321

2) §322

3) §324

4) §327

Tarasoff

California cut it back by statute as soon as Regan was elected, some states adopted it, but no one expanded. 

Useful case to introduce the social welfare policy argument, used consistently against a moral argument. 

Conduct of was immoral

Response: Creating the tort liability for the conduct will hurt the people you are trying to help.   In this case it will be by getting rid of the confidentiality between therapist and patient, by creating the tort duty to breach. You are hurting the people you are trying to help, there will be more crazies on the street, it will hurt the class of women murdered by stalking boyfriends.  

That behavior is immoral the response is by outlawing the behavior will actually hurt the people you are trying to help. 

The dissent would argue that the best cases that the majority uses is that there is a duty to the injured person or the harming party was in the custody or control of the (.   
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Duty to Act for Civil Servants

Legally Protected Interests created by Civil Rights Acts, which are recoverable under §1983. Intricately integrated with State tort law.

Cannot buy insurance to protect liability for committing intentional torts

To win a §1983 must be a denial of a constitutional right (usually in the bill of rights, in torts it is typical it is 14th amendment, bifurcated into procedural and substantive law (i.e. you life, liberty, and property cannot be taken away “arbitrarily,” including the right to bodily security)) under the color of state law

Must show more than just negligence to recover under §1983 like gross negligence, and reckless disregard. Individual is immune if he is acting accord in state policy and the way they are trained to act, but the state might still be for setting up this policy. Official policy immunizes the actor but custom does not. Also can be the case that the actor is liable but the state is not, if he acts in discord with state policy.  

Deshaney

Facts: ( is suffering extensive by the father and father’s girlfriend. DSS is notified repeatedly that he is in trouble and it has the sole legal mandate to intervene, they do so temporarily and then puts him back. The §1983 violation is arbitrary denial of the constitutional right to bodily security. 

Issue:

Majority Rules:

There might be liability under state tort law (by creating a situation) but there is not liability under §1983 (federal recovery) because they don’t want everyone to sue in federal tort law (federalism). Federal Courts would be creating a body of tort law, creating two bodies, which means that anytime federal tort law was more favorable one would sue in federal law. Requinst restricts federal tort under very, very, extreme cases in order to protect the constitutional rights.  

Policy Arguments:

· Hohfeldian error that the privilege of not being denied life, liberty, property logically implies an affirmative duty for to protect by state. 

· Federalism argument against expanding federal tort liability to more state torts 

Dissent Rule: 

· Take the sections of the Restatement to argue that will be there a duty to act on the basis of prior acts (take responsibility, take action to assist. create the vulnerability)

Jane Doe

Why is Deshaney not controlling? How is it distinguished as a §1983 case? §1983 does not create new substantive right it always needs a preexisting federal law. In Deshaney the Constitutional right was due process (14th amendment). The State deprived liberty (bodily security) arbitrarily. This is case is equal protection also part of the 14th amendment but we are in a different constitutional provision now. 

Can a failure to act violate an equal protection clause? Under what basis is a failure to act cause a constitutional wrong? When the failure to act is based on gender, race, creed. So state can be held for failure to act (despite Deshaney) when it does so on the basis of protected groups under the Equal Protection act. If in Deshaney they showed they failed to act because the it was a boy, or the family was black then there is an equal protection claim under the identical facts.

Now, how can you show that the failure of act was a violation of the equal protection clause? Both the police officer and the police department/municipality. 

In this case the facts which justified that the officer had violated Equal Protection were his calling her a girl, asking where her husband was, etc. Dissent says that he his a sexist pig but doesn’t necessarily show he discriminated, the state must prove if he were a man he would have acted differently. 

A big victory for battered women because it allows for inference from comments to rule that the officer would have acted differently for a man. 

What about the liability of the city? 

The general rule is the deprivation is due to law, policy, custom, or usage (from Monell, a Philadelphia police brutality case).

Easier on the city than the usual tort rule which says employer is responsible for the torts committed by the employee in the line of duty. 

The evidence in this case is that 1) there was strip search policy (which was abandoned in 1987) and the department didn’t really act to investigate the charges of discrimination and 2) the facts of this case also indicate the custom, the response of the department to take affirmative action against this case. 

The critique of this is it guts Monell, is that the court argues the department’s abandoned strip search policy plus sexist conduct by officer in the instant case establishes custom or usage but there is no notion of usage or custom of the discrimination in the non-action, there is no allegation in this case  that the department would have acted for a man. 

All that is alleged is the strip search policy which is not usage or custom of failing to protect. If you can just show custom/usage by the facts of an individual case, the court is gutting the Monell rule. If this was appealed to the Supreme Court it would have been struck down.  

Defenses for Intentional Torts

Burden of proof for a defense is on the defendant, after the plaintiff has proved the prima facie case for the cause of action.  

Official Privilege

Garner

The policeman arrives on the scene, makes a cursory investigation and knows there has been burglary, sees the burglar,  says “Stop. Police,” he starts to run and he is shot once in the back of the head. 

The burglar was black the officer was white. 

§1983 action under 4th amendment under right to not unreasonable search or seizure. The Scalia/Literalist argument was that when they wrote the 4th amendment it was for arresting someone without just cause. Common Law precedent established that killing someone is a seizure. There has to be constitutional line so they don’t shoot/beat up ever person they have reasonable reason to arrest. This court creates a rule out of a balancing test between private and governmental interests, the conflicting policies. It is all policy. 

The court could just say that the 4th amendment means that you can’t shoot someone who does not appear to a reasonable officer to pose a reasonable threat of death or serious bodily injury to officer or others. Not a policy argument, just a decision to follow the law. 

The answer to “we are just using the meaning of the law” is “there are really two meanings.” 

Meaning based approach in this case is eliminated from the beginning, even the dissent understands that the Court has to decide the norm by a balancing test not through a direct reading of the 4th amendment. 

Administrability arguments:

Dissent’s says figuring out in a spilt second whether a suspect is dangerous. They indicate that during nighttime burglary, where  there is no other way to apprehend, warning is given, it is justified using deadly force. But she said there is a line, but not necessary to draw it during this case. It is easier for an officer to determine that there is a nighttime burglary and there in other way to apprehend him than to determine whether they pose a reasonable threat of death and serious bodily harm in the future.  

Federalism argument always brings up an argument in §1983, it regards constitutional violations under color of state law. In this case the argument that the federal gov’t is imposing its standards on numerous states that have passed previous statutes passed by their state legislature. Two federalism arguments (a form of institutional competence) 

1) The judge should not do it, only the state legislature should

a. They don’t have the right to make law, they can only apply it, states have the right to decide it

2) The federal government should not do it, only the state government should  

a. state will be better at it because they have more info, more in touch, etc., they are more competent 

b. states have rights given to them by the constitution (i.e. State officials resisting integration)

More §1983 protection for right to life the less leeway for States to allow for use of deadly force against nighttime burglar. 

Should the rule established be set with explicit consideration of the racial politics of white officers brutalizing and killing black suspects? 

Self-Defense

So you don’t believe we should kill anyone, huh?

Three crucial elements of self-defense are (verbalized in §63 and §65):

(1) Equal force – only use deadly force when you are faced with it

(2) Imminence – one was about to

(3) Retreat Rules 

i. When you are in your own house

ii. When you are a law enforcement officer
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Whether or not to accept consent, two types of policy arguments:

Paternalism v. Ant-Paternalism

(Duress) Unequal bargaining vs. anti-unequal bargaining power

What the rules ought to be when a woman alleges self defense and she claims she is victim of abuse w or w/out battered woman’s syndrome and the imminence (or “about to”) requirement leaves her potentially criminally or tortiously liable. Restatement also requires you need to retreat if you are attacked by a co-occupant of the dwelling. A large number of cases where the battered woman kills her husband in the house while he is asleep.  

Three alternative rules for tort liability is she kills in the dwelling house, she cannot argue that danger was imminent (in sleep) and she could have retreated:

1) Stick to the rule that you can not execute deadly force unless imminent danger and co-occupant needs to retreat

2) Moderate: A co-occupant does not need to retreat from dwelling nor does she have to show imminence to assert self-defense if you reasonably believed that non-acting would lead to severe bodily harm even if you tried to escape 

3) Liberal: If you can show battered woman’s syndrome can show subjective (as opposed to reasonable) belief that you will in the future be subjected to death or severe bodily harm you can kill. 

Consent

Restatement 

Consent is willingness in fact for conduct to occur, duress is constraint of another’s will by which he is compelled to give consent when he is not in reality willing to give it

Do we apply the rules of fraud (past facts and current intentions) to sexual consent between adults who are not otherwise impaired?

Physical harm, if there is fraud the touching is consented to and therefore it is a battery can recover financial harm, emotional harm, physical pain and suffering, and punitive damages. 

Our jurisdiction has abolished the cause of action of seduction. 

1) No recovery for fraud in getting sexual consent

2) Where fraudulently obtained consent leads to physical harm there is recovery for the physical harm

3) If you can show physical harm from fraud you can also recover emotional

4) Can recover emotional and punitive even in absence of physical harm

Mistake
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What the rules ought to be if when one claims mistake for false imprisonment of another?

Reasonable manner, time, grounds (subjective v. objective). 

Three Rules

1. No defense of mistake for false imprisonment (Analogous to Vosburg v. Putney)

2. Defense of objective standard

3. Defense of subjective standard (Morris v. Platt rule, same thing as injuring a third-party there is no blame)

Cobyln

Prior to Mass Statute, pushed by retail lobby, mistake was not a defense for false imprisonment by a merchant. 

Social Welfare argument

· By not allowing for mistake as defense, prices will go up

· But people may prefer the increase of price for not allowing for mistake as a defense in mistaken apprehension

Political argument

The vast majority of shoppers apprehended by merchants are black

A fortiori, if you like Vosburg, you’ll love Cobyln

Courvoisier

Mistaken self-defense

Defense of Mistake

	
	Objective Standard
	Subjective Standard

	Policy Argument Support
	Formal Realizable
	Equitable Flexible

	
	Rights as security
	Rights as freedom of action

	
	As between two innocents
	No liability without fault

	
	Deter Carelessness
	Encourage Action


Hypocritical if you argue for an objective defense of mistake? 

No because there is a spectrum.

Vosburg

No liability for unintended consequences of kick

Cobyln

Mistake as a defense for  false imprisonment by objective standard

Courvoiser

Mistake as a defense for defense by objective standard 
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Necessity

Ploof v. Putnam

It is a tort to repel someone when he is trespassing on your property to save his life or property.

Vincent v. Lake Erie Transportation Co.

He’s in a contract with the dock owner to be tied up to his dock (but we will ignore this difference). Think about it as like Ploof, he came into the dock during the storm and he knows he will cause damage to the dock. Question is whether there should be an absolute or conditional privilege of necessity. 

What is the relationship between no privilege and conditional privilege (you still have to pay)?

1) No punitive damages under conditional privilege but there is for no privilege

2) No right to repel with conditional privilege

3) No injunction against a privilege

Absolute Privilege does not mean you don’t have to pay for damage to dock, he only doesn’t have to pay when his ship is worth more than the dock. If ship is worth less than the dock then you pay all damages (not just the difference). Same calculus for conditional privilege but still have to pay damages when ship is worth more than the dock. Incomplete privilege more administrable because don’t have to calculate what is worth the more.         

	
	Incomplete Privilege of

Necessity
	Absolute

Privilege of Necessity

	Policy Argument Support
	Formal Realizability (don’t have to calculate whether ship is worth more than the dock). 


	Equitable Flexible

	
	Rights as security
	 Rights as freedom of action 

	
	As between two innocents
	No liability without fault

	
	Deter Carelessness
	Encourage Action


What would Epstein Decide (strict liability but pro-business)?

Vosburg – Liability   

McGuire v. Almy -- Liability

Garrett v. Daley -- Liability

Coblyn – No Liability

Morris v. Platt -- Liability

Courvoisier -- Liability

Vincent v. Lake Erie  -- Liability

Keeton is for conditional fault, actors who foresee damages, and don’t prepare are liable. 

Vosburg – No Liability   

McGuire v. Almy -- Liability

Garrett v. Daley -- Liability

Coblyn – No Liability

Morris v. Platt -- Liability

Courvoisier -- Liability

Vincent v. Lake Erie  -- Liability, the shipping company should factor it into the cost of doing business
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Unintentional Torts

Intro

Epstein says there is contrary intuitions: strict liability and negligence. 



 



























































































































We are talking about accidents now, some accidents negligence is the rule (due care) and the negligence caused the injury. 

Prima Facie Case for Negligence:

(a) Negligence, (b) causation, and (b) compensable damage

Two important defenses are contributory negligence, the plaintiffs negligent behavior is also a cause for the injury there is no recovery, but this has been replaced in the US by a partial defense of comparative negligence. The damage to the ( is proportional to relative responsibilities and negligence. The second defense is assumption of risk. 

There are other accidents where there is strict liability and others where there is no duty. The general rule is negligence, strict liability and no duty are the exceptions.  

In order to argue strict liability must get it into the SL box.

No duty cases, there is no duty to exercise due care and there is no recovery.

Particular rules within the domain of negligence there are cases of no duty and strict liability. So within the law of negligence there are exceptions. People will be arguing that negligence means strict liability others will argue that negligence is no duty. 

Exactly analogous to mistake defense arguments 

1) first make the argument for defense of mistake 

2)  then sub-argument for good-faith and a reasonable mistake based on 

Also

1) Defense of necessity

2) Incomplete vs. Absolute privilege created by necessity

Negligence, Strict Liability, No duty

Carriage Collisions

Fire Cases

Cattle Trespass

Brown v. Kendall

Dogs

Ryands

Reservoir Burst, England 1865

Brown v. Collins

Spooked Trespass

Losee v. Buchanan

Boiler exploded

Turner v. Big Lake

Reservoir Burst in Texas in 1936

A statute to deal with all 5 cases

(1) NL w/f except non-natural items brought on land w/acts of G

(2) SL

(3) SL except act is for social good (Cost/benefit for social welfare consequences of rule) 
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Reasonable Person

Due Care

Vaughn v. Menlove

Formulated the same way as Brown v. Kendall, formalizing the standard of negligence reasoning. One theory is that there was negligence revolution, other theory is that it had always been there if you look carefully. There is no act in this case, he just lets the hay be (didn’t throw a stick), so they don’t feel bound to the strict liability precedence.

The legal principle used by each justice is that no man shall use his land to injure others: sic utere tuo ut alienum non loedas (so use your own no to injure others) but this logically flows to strict liability not negligence, which was they find for. This is just not a principle of our law (car accidents, etc.)  But it could be reformulate as so use your legal rights not to violate the legal rights of another, but this is circular because it is the court is the one defining the legal rights. The only time these maxims are used now is when it is qualified to totally change the meaning.  Policy arguing is a response to the recognition that many rules were being explained by maxims that didn’t work or were circular.    

Prosser

Reasonable person is the same physically as the defendant, but for mental capacities there is an objective standard in mental capacities such as bravery,  firmness, etc. How does Prosser explain the law must take into physical characteristics but the mental ones? For physical characteristics, no liability without fault, but for mental capacity makes adminstrability argument,  Holmes argument that person must learn to conform with community standards or pay for what you break (right of security)   

Two types of rights argument: rights of freedom of action and rights of security.   

Risk Calculus

First major delve into Law & Economics. 

What types of things to Law & Economics academics say in the argument between negligence and strict liability (for different situations)? Administrability arguments is absent because they are figured into cost.

Use Vincent (intentional tort) to explore economics analysis of incomplete vs absolute privilege and then examine unintentional torts.

Vincent

Ship is in the ocean, knows that he will lose the ship and cargo if it is left out there (don’t count human life). The way he can save his ship is by tying up to a private dock which is only used for pleasure (not an economic enterprise).  Assume we are obsessed with waste, if the ship is worth more than the dock it should destroy it. If we have no privilege or conditional privilege, captain might miscalculate and destroy his ship, which is wasteful. 

Conditional Privilege vs. Absolute

Case #1

If Ship is worth more than the dock he will act the same if privilege is conditional or absolute.

Case #2

If dock is worth more than ship there is no privilege what’s so ever, either conditional or absolute. 

To save greater value over lesser value that invokes privilege of necessity. It looks as though the captain will act as we want him to with either absolute and conditional, so how do we chose? Distributive consequences. 

But, consider when dock is worth more than the ship, the captain does not own the ship, the ship owners are liable. So they will buy liability insurance for the ship, assuming there is normal competition, which will increase their prices, consumers will pay more and sales will go down, which will decrease profits because volume goes down (pass-a-long cost). So both consumers and companies lose and the stockholders lose.   The will pay a lot of money to lawyers to keep their liability low because they want their prices to be lower.  

So it may make a difference which privilege is chosen because there are rights and morality arguments and there are there are other economic effects of those involved . So even if the incentives for the ship captain are the same there are other long term effects. 

 But if the tort feaser knows the dock owner won’t sue then we gut a no privilege and conditional privilege, he’ll act the same way either way.

No lets extend it to unintentional torts, they way you do it through the BPL (the hand formula which defines negligence). When the burden of precaution is less than the losses times the probability of the losses, that is negligence. In unintentional torts we come into the harbor, we hope we won’t damage, but we know that there is a possibility we will destroy it. If ship is worth 10, the dock 100, and probability is .20, the ship is worth less than the dock, we should let the ship sink. We can discount the burden too by probability the ship will stink if it stays out at sea.    

Negligence do pay if B< PL, don’t pay at all if B>PL there is no negligence and there is no payment. If you know there is PL (a defective gas tank) if B is greater, there is no negligence and there is no liability for the car company. The victims bear the losses under the negligence. But if there is strict liability you pay under both situations (which is analogous to the conditional privilege. Same arguments but we are using probabilities rather than certainties. 

Activity level – In the unilateral case, nothing the dock can do, strict liability is better than negligence because the ship owners have to pay (conditional privilege), they will be as a cautious as possible while in the ocean and they won’t go in the ocean when the value of their activity is less than the risk of destroying someone’s dock. They will make precautions and will also ship at an optimal level.  Under negligence, you will do it because you’re only subject to do it with due care. If there is the high probability of a non-negligent of an accident, you will drive whenever it is enjoyable even though you might kill people. 

But negligence could effect liability levels, if its an on/off activity, whether doing it all was negligent. Shavell is wrong. 

Conclusion #1, in unilateral cases, when activity is included in negligence standard (one-off activity), both strict liability are efficient (this is a different conclusion than Shavell, because he does not consider than negligence can effect activity in on/off situations).

In the Bilateral case, and the activity of each makes a difference, if you have strict liability for the drivers, but it limits the incentive for pedestrians to be careful or limit their activity because they will compensated and driving will be cut down too much. But if we have a negligent standard, then drivers will drive too much and pedestrians will walk to little. So do it right, you have to figure the cost of each every mile of driving, and every mile walking, and the cost of precaution for driving mile, and cost of precaution for  walking mile, then come out with an equilibrium solution. The tort law could not conceivably do this, so neither is efficient for bilateral activity. So you will have to choose the rule on another basis than efficiency – morality, rights, and distributional consequences. SO YOU STILL NEED THE OTHER ARGUEMENTS THAN ECONOMIC EFFICIENCY.        

Respondeat Superior

An example of strict liability within negligence. You can be strictly liable for negligence. 

Holds the employer strictly liable for the negligence torts of the employee even though the employer was not negligent in hiring or supervising the employee. ENORMOUS, ENORMOUS RULE. There would be less suits without the deep pockets. Very few negligent defendants ever pay out of their pockets, mostly insurance or corporate responsibility. But very few individuals buy liability insurance for themselves. 

But no liability for intentional or unintentional for independent contractors with two bodies of exceptions:

(1) Independent worker is working on a job that is “inherently dangerous” and the independent contractor is negligent with respect to the danger of the job then employer is liable for injury. But not liable for acts that are not related to danger (driving the truck).

Employee – Strict liability for negligence (Respondeat Superior) within the limit of the scope of employment.

I.C. – No liability for negligent with ordinary risk but yes liability for risk inherent to the particular type of job you have hired the independent contractor to do. 

Agents – Principles are responsible for torts of their agents if they have apparent or implied authority but not if they don’t. 

· If the ( reasonably believes that independent contractor is an employee, the principal is liable (Apparent authority).  Boiler guy comes over in a company uniform

· Implied Authority, even though it says independent contractor, the principal treats the independent contractor as if they are employees. Although you hired and appear to be independent contractor you are actually controlled by the principal, who is to understood to direct everything you do (protocols, etc.). Once we have implied authority they are de-facto employee and we can hold the de-facto employer strictly liable for the negligent behavior of the employee.    

Bushey

Stereotype of drunk, dumb sailors. He works on the ship but employer does not tell him to turn the valve which will ruin the dry dock. Is it within the scope of employment even though there is no negligent supervision or hiring. Employer said “Don’t do it!” which raises the question whether it is within the scope of employment. 

He has a spectrum of how to choose what the scope of employment is


No Liability without fault                                RP



When pursuing Employee’s Purposes      The Negligent is foreseeable 

                                                                                and is not risk to community 

                                                                                     in general (Bushey)
Petrovich

Single most important issue in the Patient Bill of Rights. 


No Liability for physician negligence             RP


If the HMO is negligent     HMO w/o negligence can be held liable when implied or apparent authority 
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Solution #1 to Petrovich – HMO not responsible for negligence of the Doctor

Solution #2 – California Statute – Only if HMO is negligent too (by not allowing certain procedures, etc.) they are liable

Solution #3 – Petrovich, if the plaintiff can prove that the HMO is sufficiently in control of the doctors they are responsible for negligence of the doctor (as though he is an employee) even if they themselves are not negligence. So this is case-by-case strict liability on the basis of control, burden of proof on the plaintiff.

Solution #4 – Strict liability – if there is any managed care whatsoever by the plan, then the plan is responsible for any malpractice by any doctor HMO do more than just pay the health care fees, there is a closed panel and the doctors have a relationship with the HMO

The decision of what rule will be the norm has yet to be decided. Another decision is whether it is a mandatory or a default rule that be contracted around for a lower price. 

But cannot for sure say that moving from negligence to a strict liability will increase level of care because if B is still greater than PL they will not change their care, but probably will. 

Administrability questions loom large.

Custom

Black letter law; the TJ Hooper rule: custom is some evidence of due care but cannot be conclusive.   

Epstein’s critique of custom: divides between torts between strangers and those with consensual relations – and those with consensual relations, custom should be conclusive of no negligence, he trusts the markets will drive the custom standard to an efficient one between the buyer and the seller. If the custom becomes outdated/unacceptable buyers and sellers will contract around it and establish a new custom. Markets are more reliable than the courts. 

Between strangers doesn’t believe in custom because 1) custom will only reflect the custom of one party 2) doesn’t believe in any negligence standard between strangers he wants strict liability.      

Medical malpractice

1) Does a dr. need to testify or should a jury be able to determine negligence on its own without expert testimony

2) What’s the standard for Dr.’s –- it is not the TJ Hooper standard – if you can’t show a deviation from custom there is a directed verdict for the Dr. So custom is a conclusive defense in malpractice (the Titus standard). Within this standard there is a giant dispute over locality/national rule. The move from locality to national rule exploded the number of lawsuits that could not be explained by the difference in standard. Why? With locality rule there was a chilling effect among local doctors but in national standard you can call in national physician to testify. 

Statutes

Negligence per se: if you violate a statute that is designed to prevent the type of accidents that cause this type of injury to this class of plaintiffs.

The debate is over what the excuse for no liability even if this type of statute is violated is: the criminal standard for excuse or something else.  

Cause in Fact

- deals with empirical questions.

- plaintiff may sue for injury caused or for an increased risk that is itself compensable.

- when the counterfactual narrative becomes too fanciful, the judge won’t send it to jury and grants a motion for a directed verdict 

- the only standard for the judge deciding whether the counterfactual narrative is ok is whether a reasonable jury could find causation was more likely than not. (different judges have different attitudes about how plausible the story must be). -- so the issue here is NOT alternative rules.

- judges know that juries are pro-plaintiff and don’t accept negligence standard in personal injury -- they want compensation! (if juries disagree with the law, then why is it that way?)

- the issue judges divide on is: should companies insure for harms associated with their industry or should individuals insure themselves against harms?

NY Central RR v. Grimstad (2d Cir. 1920) -- omission
Facts: plaintiff claims that decedent drowned because life preservers were not on the barge.

Issue: is it true that but for the defendant’s failure to act, the plaintiff would not have been harmed?

Rule: Federal Employer’s Liability Act

Reasoning/Holding: not equipping the barge with preservers was clearly negligent, BUT there is no way to know that a preserver would have avoided drowning. The proximate caused of death was his falling into the water, and inability to swim is why he drowned.

-- must show the person would not have drowned but for lack of a preserver. [up to the jury].

Haft v. Lone Palm Hotel (Cal. 1970)

 - two people drowned in a hotel pool, and the defendant had violated a statute by providing neither a lifeguard nor no-lifeguard signs. 

Holding: the burden of proof of causation is shifted to the defendant (to absolve himself of liability) when it is clear that the defendant was negligent and the facts strongly suggest that reasonable care would have prevented the harm.

Kingston v. Chicago & NW Ry. (Wis. 1927) – 

both defendants are causally responsbile.

Facts: two separate fires both destroyed plaintiff’s property. The defendant’s fire was a proximate cause of the damage.

Rule: both tortfeasors are responsible for the whole damage caused by their negligence.

Reasoning: The defendant’s fire was negligent. It is impossible to apportion the damage between the wrongdoers, but they can’t both get out of it by blaming the other person.

Holding: in cases where two negligent actions both injure another, and both of them would have done the damage regardless of the existence of the other, the defendant has the burden of showing that it was not his negligent action that caused the injury.

Notes: [the rules of quick succession]

- under "but for," if another fire burned the house down before your fire does, you are NOT liable.

- if your fire burns the house down first, you are liable even though the other fire would have burned the house down 15 seconds later. (you will argue that in assessing the damages to the plaintiff, your fire only caused the plaintiff to lose the use of the house for 15 secs).

- if the two fires burn the house at the same time (and either would have been enough to burn the house down separately), and there is no way to separate the damage, both defendants are jointly and severally liable for the whole damage. The plaintiff cannot recover twice, so the court gives a judgment against each of them for the whole amount then the plaintiff gets to choose to execute either judgment (by attaching assets), or can settle with either one and get the remainder from the other. 

- if two fires burn the house down at the same time, but one of them was caused by nature, the plaintiff cannot recover anything from the negligent defendant.

- if you don’t know whether the defendant’s fire or the natural fire burned the house down, the burden of proof shifts to the defendant to show that it was not his fire that caused the harm!! If defendant cannot absolve himself, the plaintiff recovers.

Rest. 433A - apportionment of harm to causes

(1) Damages for harm are to be apportioned among two or more causes where

(a) there are distinct harms, or (b) there is a reasonable basis for determining the contribution of each cause to a single harm.

(2) Damages for any other harm cannot be apportioned among two or more causes.

- it is important for the factfinder to be able to determine the amount of damages separately caused.

Maddux v. Donaldson (Mich 1961) - both tortfeasors who hit the same car can be held jointly and severally liable for all the damages.

Summers v. Tice (Cal. 1948) - either defendant A or defendant B is causally responsible.

Facts: two defendants both negligently shot plaintiff during quail hunting

Issue: can both defendants be liable for same injury?

Holding: Both acted negligently, so both are liable. Plaintiff need not prove which defendant caused the harm. The burden is on the defendants to absolve themselves if they can.

- the jury will decide who pays what even though certainty is impossible.

A) Acting in Concert: 

- RULE: if there are two or more tortfeasors acting in concert, all of them are jointly and severally liable, even if only one of them did the actual harmful act.

B) Two independent "but for" causes (in which they are NOT acting in concert):

Case 1) if either of the two causes had been absent, there would have been no damage.

[absent either, no injury]

- RULE: each defendant is jointly and severally liable for the whole and burden shifts to defendant to show only partial responsibility.

Case 2) the injury was caused by one actor, but not the other (but we don’t know which).

[two possible "but for" causes, Summers v. Tice]

- RULE: where you know one of them did it, but don’t know which, each defendant is jointly and severally liable (plaintiff chooses who to recover from), but if either defendant can show that more likely than not it was the other one, then that defendant is no longer liable and the other defendant bears the entire cost of the injury.

Case 3) two "but for" causes and the damage is apportionable. (ex - in a car crash, one defendant hurt my leg and one defendant hurt my arm; or: two people’s cattle hurt my land).

-- you allege that each of them are responsible for the whole damage, and defendants must show that they are only responsible for a part.

- RULE: each defendant is jointly and severally liable for the whole damage, and the burden shifts to each defendant to show only partial responsibility.

Skipworth v. Lead Industries Association (Pa. 1997) -- market share liability.

Facts: child injured by lead paint sues manufacturers and defendant trade association

Issue: should market share liability be extended to lead paint cases?

Rule: market share liability is not a theory of recovery in products liability actions. (market share liability theory provides an exception to the general rule that a plaintiff must establish that the defendant proximately cause her injury). 

-- Cal was first to adopt it in 1980, holding that all manufacturers of DES were liable for plaintiff’s damages according to their share of the market at the time of the injury.

Their test is: 

1) defendants must all be possible tortfeasors

2) their allegedly harmful products must be identical

3) the plaintiff cannot identify the wrongdoer, through no fault of her own

4) substantially all the manufacturers are named as defendants.

Reasoning: 

- the large span of time in which the wrong could have happened makes prong 1 fail.

- the possible paints used may vary greatly (are not fungible), so prong 2 fails.

Holding: market share liability would not approximate responsibility in this case.

-- alternate liability theory is inapplicable here because the defendants did not act together.

Market Share Liability and DES: 

- this throws out the requirement of matching defendant’s conduct with plaintiff’s injury!

- each company is liable for its share in the (national?) Market. Even if it can prove it was NOT the cause of injury to this particular plaintiff, it is still liable for its share!

- if a defendant can prove its market share, it will be held for that sum and the rest will be divided up equally among those defendants who cannot prove their market share.

- if all named defendants prove their market shares, plaintiff can recover the total of all their market shares (but it won’t necessarily equal 100% of her injuries).

Note: 

- Skipworth shows the boundaries of the doctrine, but a lot gets in the way.

- asbestos has also be found to be nonfungible.

Class actions: 

- lawyers have to get the class certified first, then they can assume that everyone who has been injured is a plaintiff in the lawsuit.

- the recovery will be for the whole injury, even though not everyone injured has been identified.

- theoretically, all the defendants are being sued, so its just like Summers v. Tice, and every manufacturer is liable for the whole loss to every plaintiff, unless a defendant can show he didn’t do it to that plaintiff.

- different courts have developed different doctrines that vary along two axes:

1) what percent of the market must you join in order to establish any liability at all (given that you cannot show that any defendant joined harmed any particular plaintiff)?

2) joint and several liability versus proportional liability.

Possible rules:

1) any producer is liable for 100% of the damage, unless they find the other people responsible.

2) if plaintiffs join 51% of the market share, then each defendant is liable for 100% of the damage (meaning that, for each individual plaintiff, it is more likely than not that s/he was injured by one of the defendants). -- the defendants can implead other responsible parties.

3) 90% of the market are joint and severally liable for 100% of the damage, with apportionment between them according to the market share among the 90% they each prove for themselves. [Sindell (Cal.)] -- So plaintiffs recover 100% of their damages.

4) if plaintiffs join any percent of the market, the defendants are liable for market share of the damages (so plaintiff doesn’t get 100% of their damages). -- defendant doesn’t have incentive to find other defendants. -- burden on plaintiff to join everyone they can.

Proximate Cause

Negligence system defendants will calculate the probability of proving negligence and collecting damages, but under strict liability this not calculated because all you have to show injury. So behavior might change because they will take the chance of not losing the negligence lawsuit. 

Respondeat Superior – inside the negligence there is strict liability. Strict Liability of employer of negligent employee even though the employer was not negligent. A formal parallel as the original strict liability v. negligently.   

Cause in fact, there is duty on the defendant, he is negligent, now we look to causation: cause in fact and proximate cause. We have the “but for” test of proximate, if it were for not the defendant’s action the injury would not have occurred.

Within the but-for test is two major areas of wiggle room and we can get a more or less expansion of but-for test. We’ll either way down the chain of causation or we’ll stop at a certain point in the chain. The further down you go down the chain the further you get away from moral culpability.

Drunk in the water, the life jacket would have definitely saved him. 

Proximate cause is a sub-set of “but-for” causes, only some “but-for” are proximate cause.

To recover must (1) pass but-for test (2) proximate cause. 

The two polar solutions are foreseeability everywhere in proximate and a directness everywhere test. 

Foreseeability: Negligent person is only liable for damages which are reasonably foreseeable from the action.

Directness: If you are negligent, you are liable for all damages caused directly to other people by your negligence. 

No way to see which one will cause more  liability.  

Directness






Foreseeability everywhere

    

There can be but-for cause but no proximate cause. The ways you rebut a directness proximate cause case is by 

1) saying there was an intervening cause, the direct cause of the injury by the explosion the firecrackers was no the act of pushing but of the man in the train with the firecrackers.

2) Second you argue the direct cause was exhausted and the situation had returned to normal.  

Foreseeability: 

1) It was weird that it happened, dissect how low the probability was

Actual Doctrine is a mush of the two:

§431

The Substantial factor test rejects both directness and foreseeability  (look at the comment, important).This allows courts to take everything into account including policy but courts have developed sub rules to deal with particular types of cases. 

Polemis: Negligent to drop the board because it could have injured someone but unexpectedly it causes a spark that destroys the ship. In this case the court rules in favor of directness, saying that it doesn’t matter  that it was unforeseeable.

Overruled by the case where a oil is dropped into the water and a fire is started. Negligence because oil could have damaged dock and boats but there was no chance of foreseeing the fire. 

Palsgraff: A guy running to get on the train in a closed station, the employees negligently push him on the train (like in Japan), they should have stopped him, his package of firecrackers is dropped in tracks there is a gigantic explosion, which knocks over a pole which injures Paulsgraff. No doubt employee were negligent to the guy but are they liable to Ms. Paulsgraff. Under directness test they are liable, under the foreseeability they are not. 

Cardozo holds that, the defendant is only liable if they take an unreasonable risk towards the plaintiff. The doctrine of the Unforeseeable plaintiff. If there was no foreseeable risk to the plaintiff even if there foreseeable risk to some one else, there is no liability. He says that for the unforeseeable plaintiff there is no liability, towards the foreseeable person you took an unreasonable risk towards you are liable but maybe not if the only risk you took towards their property you would not be liable for injury to their bodily security.  

His decision is somewhere between foreseeability and directness. 

This rule by Cardozo is adopted in §281 --     
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Res Ipsa Loquitur

It’s a rule which says if you can make out the elements you have made a prima facie case of negligence. After you have put forth the evidence of the 3 elements and the defendant has no evidence, the judge sends it to the jury to decide whether there was negligence. If a reasonably jury could not believe it then directed verdict for (, if no reasonable jury could believe anything else there is a directed verdict for (. These are all cases where (’s don’t put up any evidence, because they don’t believe there is a case for negligence, the argument is over if there is enough circumstantial evidence to get in front of the jury. 

Ybvara v. Spanguard is the most significant shift in Res Ipsa Loquitur, particularly the development the conditional Res Ipsa Loquitur because there are multiple defendants even though we don’t know which one is guilty and what they did, and the case goes to the jury which each one of them fully liable because more likely than not one of them caused the injury. 

In NJ, conditional RIL (Anderson): multiple defendants and multiple duties of care who weren’t all in the same room, (makers of the instrument, the doctor who used, some of there duty is reasonable care, product liability etc.), what happens if not everyone is joined (the previous doctors who used the instrument, which led it worn down). The case is based on the doctrine of multiple (’s. Rule of them liable and have them figure out who did it or implead someone else (just like the market share liability cases, but in those cases the instrumentality is not under the (’s control). The expand the law because not all (’s are joined and the instrumentality was not under the exclusive instrumentality of any of them (this defies the black letter law for Res Ipsa).   

Contributory Negligence

Comparative negligence has eaten up Contributory Negligence, Last Chance, etc.   All jurisdictions have some form of comparative negligence. There was duty, the duty was negligently breached, the negligent breach caused an injury to the (, and then the ( has the burden of proof for contributory negligence, they had a duty to exercise reasonable care for his safety, and the negligence caused injury to the (, himself. 

Last clear chance doctrine was an exception to contributory negligence if the (’s negligence happened before the (’s, and the (’s had a chance to avoid the injury, the ( cannot use contributory negligence as a defense and the ( could recover for the full amount.

Comparative Negligence abolishes the rule of contributory negligence, we do not completely wipe out the (’s recovery if he was negligent. The jury can split the loss between the ( and the (.. Contributory negligence was so underinclusive that juries were stretching the cause in fact, comparative negligence just brings it into the open.

Two predominant versions: pure comparatives negligence, both parties have burden of proof of proving each other’s negligence, and the jury is instructed to make a comparison of the degree of fault between the two parties on percentage or proportion basis, and base damages on this. The second rule, the Wisconsin/50 Percent version, if the plaintiff is 50% or more at fault, he cannot recover anything. The 50 percent version is losing ground. 

Lobbying fight: Insurers of big injurers (lobbied for contributory negligence) vs. plaintiff’s bar (pure comparative negligence)   

Individual insurance companies will not settle everything because of competition because other carriers will vigorously defend claims that have smaller costs than payout and there by have lower rates. How does this correlate to wanting contributory negligence, if the insurance prices go up the market shrinks because the cost of the product increases, and the insurance companies have less customers.  But the if we establish comparative negligence across the board for every accident/product, the costs of all products will likely go up, so maybe they won’t lose sales. But they think it is bad overall because it will decrease the sales of the entire of industry who have a demand for liability. 

Not clear which regime has higher litigation costs.     

How do you relate it to reasonable/subject standard arguments? It is in the cause arguments, foreseeability v. indirectness, but it is not clear which one leads to more liability in an individual case. But if we combine foreseeability and directness (substantial factor) you will have more liability than either one individually. Insurance companies are against expansion of cause in fact. What about liability as an inspiration for innovation? 

What plaintiff is treated better the helpless and the inattentive plaintiff? The helpless one. For an inattentive plaintiff I have to know that he was inattentive, but a helpless plaintiff I am liable even if I don’t see him. If I am reading the newspaper while I hit the guy reading a newspaper no liability, but if he is drunk and passed out I am liable. We have a duty to realize inattentiveness but not the inattentive plaintiff.  In Cucummine does even better than the helpless one.   

Joint and Several Liability & Contribution among Defendants

How to establish damages against multiple defendants when there is cause in fact and proximate cause against each of the defendants. 

We can describe the change in contribution, comparative negligence, cause in fact by the same doctrinal trend. The move away from all-or-nothing common law. 

Rigid common law → rigid exceptions → looking and comparing conduct

· For contributory negligence was that if the ( was negligent in any way, no recovery at all.

· For cause in fact, the rule was the every ( you had to establish that more likely than not that particular defendant cause your injury. So even if we have 3 polluters could have cause the injury in fact, if you couldn’t say which one it was you lost (1 in 3 chance). Looks like (’s are going to be screwed. 

· Joint and several liability there was a reverse type outcome, the ( could establish that one or more (’s negligence was a cause in fact then they could recover entirely from one of the (’s, they are jointly and severally liable. After he won, the ( can recover the whole damage against any of the 3 defendants (cannot double recover). The other defendants get off scott free. Under the common law doctrine of equitable indemnity the ( who pays cannot recover from the other (’s.     

· Round 2 is a modification of each of these rules that create arbitrary but administrable exceptions (e.g. last chance rule), and then phase 3 is creation of standard which moves over to assigning damages through an assigning of relative fault.

· For contributory negligence, round 2 is the creation of the clear and last chance exception

· In cause in fact evolution, round 2 was the authorization of the class action, aggregates all the plaintiffs, allowing them class to allege the injury to us of a class was by these defendants who are 51% responsible for the injury.

· Round 2 for joint and several liable was the exception the doctrine of equitable indemnity, which permits a 100% flipping of damages from the liable ( to another (. There will be a class of cases where we will compare the jointly and several liability of defendants and when it can be established that the action of the liable ( was merely the condition for the negligence of the other (,which is the active cause of the injury.

What’s driving these moves is a sensitivity to fault.   

Third move is to look at the relative fault of the parties, equitable adjustment of damages based on contributive fault and cause. This move to apportionment of damages based on proportional fault started in 1976 for both tort and contract law, in K law this it is the increased role of reliance damages and the fact according to the 3rd restatement, the court can limit the reliance damages as justice requires which is based on some sort of comparison of fault similar to these moves in torts.    

Round 3 for contributory negligence is the switch to comparative negligence

Round 3 for cause in fact, you don’t have to find 51%, you can bring in any of them and sue them for market share. But there are many different possible solutions in play. 

For joint and several liable, if they are all there, the plaintiff can sue any one of the (’s, its very difficult to establish comparative fault, it is expensive so leave it up to the ( to establish other suits to establish comparative fault. ( does not need to apportion fault if there is both cause in fact and proximate cause for each of the (’s.    

The same pattern happens to liability to trespassers and negligently IIED and negligently economic harms. At some point we gave up the idea resolving these conflicts with all-or-nothing liability and all-or-nothing exception. But as the hardware example illustrates we still need to fine tune the new apportion fault rules. The are choices to be made between interests of (’s and (’s.

Where the burden of damages that cannot be found (( or () should be bore (only can find 70% of the damages, who pays the “lost” 30%), where to bear the cost of investigation. The more we burden (’s the more likely there will be no recovery because lawyers will not take their cases.   

In terms of deterrence, how do we incent efficient precautions. If you don’t think the ( will sue, you will change your behavior. So by adding more burden to the plaintiff, lawyers won’t take his case, and then when calculating negligence potential (’s will factor in likelihood to be sued so we will have inefficiency because he might waste the dock even though it is worth more than the ship.

Where move to equitable indemnity between tortfeasors do we say 100% liability against anyone sued and up to the defendant to recover from other defendants or do we say that no defendant will pay more than the percent of their fault or do we say if you have more than 51% fault you can recover everything against that defendant.  

Plurality of jurisdictions have adopted 100% or some variation of the 51% rule.

No Duty Boundary 

Owners & Occupiers of land

For this range there is negligence if I had duty, and my actions were the but-for and proximate cause for the legally cognizable injury to you and I am still not liable. 

First category under this category is the No Duty to Act, i.e. Deshaney.

Second category is invitee, licensees, trespassers—the question is usually not one of No Duty to Act 

3rd and 4th area is Negligent infliction of emotional harm and economic harm. The courts have to decide whether they are going to extend from intentional to negligent infliction of emotional harm, many courts reject this.  

Intentional infliction of economic harm, which include tort of fraud (only can recover economic losses), contractual interference,  unfair competition, etc. Should there be a negligent tort? Negligently injuring a person’s business, the courts are split on this.

The 5th area is the doctrine of privity which says the sellers of goods, do not owe duty of due care to any person other than the buyer of the goods. So the car buyer is owed a duty of care, but not to the pedestrian who is injured, even though the injury to him is foreseeable given the seller’s negligence. Old answer = no, New Answer = Yes. 

The 6th Area of no duty rules is Palsgraff, no duty to unforeseeable plaintiff (Cardozo say it’s not about cause its about duty, you are liable for unforeseen damages to foreseeable plaintiff). 

Liability of possessors of land to people who are injured on the premises, it bears many resemblances to the other unintentional torts we have studied. Starting in 1970 we see a big transformation in the rules.      

1. Invitees (a person you pay to fix your roof)

2. Licensees (include social guests because there is no exchange)

3. Trespassers

Invitees – duty of reasonable care 

Licensee – hidden trap that you know of, and you know licensee didn’t know and you don’t warn or fix. If licensee is or out to beware of the condition he cannot recover. If a guy is sitting on a train track reading a newspaper when train hits him. 

Trespasser – duty not to commit intentional tort (defense of self-defense, nighttime burglary), willful and wanton conduct (spring-gun cases in the spine of the U.S.), attractive nuisance (a transition, complicated compromise made by ALI making possessors liable to physical harm to children if they know children will trespass and there is a )  and then the question whether to extend to negligence. Was there intent or not determined by how the spring gun is set up. 

the burden of precaution to owner is slight compared with risk to children, this is something less than negligence and closer to the no duty boundary (it’s a trick by the ALI, people read it as BPL but the word slight makes the difference huge). 
The interests are being considered are homeowners, farmers (agribusiness that owns lots and lots plots of open land), and enterprises (commercial and manufacturer land) .

Rowland, creates a duty to trespasser but it is adjusted to the nature of the plaintiff’s conduct while trespassing. This decision spilt courts across the country.    

Unintentional Infliction of Emotional Harm and Economic Harms

6 different No Duty Doctrines

1) No Duty to Act (Deshaney)

2) No Duty to unforeseeable plaintiff (Palsgraf)

3) Trespassers/Licensees

4) Negligent Emotional Harm

5) Negligent Economic Harm

6) Privity

1850-1930 -- could only recover for intentional emotional harm as parasitic damages, for negligence you could recover for pain and suffering (a combination of emotional and physical) only if the ( also suffered physical injury from the negligence.

1850-1930 – development of intentional economic harms and eventually negligence cases come up (you negligently cut off the power supply to the business) but could only recover if there is property or physical damage (also parasitic damages rule) no recovery if there is no other negligent injury.

Dillon and People’s Express represent a move from parasitic damages rule to duty/foreseeability, they attack the no duty rule, however they produce a solution which is clearly just one of many possible solutions. Each state court is still deciding how far to go, so cannot state the black letter law. 

Dillon eliminates the zone of danger rules and establishes an eye witness rule which must be fine-tuned. For People’s Express, foreseeability standard must be fine-tuned.  The solutions chosen by courts around the country is a spectrum from the original no duty to liberal foreseeability/duty rules. The legal skill is being able to quickly look at the rule in your district and figure out what solutions to the sub-rules is buried in your rule. 

In 1976, Regan appoints conservative CA Supreme Court Justices who stop tort reform, but don’t roll it back. I.e. In 1980 they rule that a cohabitant can’t recover in a Dillon type case, Tarasoff, etc.. 

A lot of these decisions are related, make a Sindell rule for plaintiff to recover from one defendant, but then you have to decide the Joint & Several Liability rule of whether and how much that ( can recover from other (’s (in between these two decisions the court makeup changes).

You need to quickly master the rule spectrum and then use arguments to move along the rule spectrum.

1) Read the rule and think of what alternative rules the court could have adopted (i.e. looking at the children’s attractive nuisance rule, difference between inattentive and helpless ()
2) One way to choose a rule is to divide up by who the plaintiff (adult v. children) and the defendant (homeowner v. Amtrak) are 
People’s Express holding is more than just establishing a negligence regime to economic harms. The difference from a normal negligence system is that it has to be a particularly foreseeable plaintiff (related in some way to Palsgraf) and the rule the damage must be the natural and probable result (in contrast to substantial factor: combination of foreseeability and directness, the dissent from Palsgraf) by which means must be reasonably foreseeable. 

Andrews says in establishing  that where draw the line between foreseeability between directness is a matter of policy. 

The comment in §431 says that substantial factor just means the normal way reasonable would use the word cause which always lurks the idea of responsibility. HUH?! He is incorporating fault into the debate between foreseeability and directness. He is intertwining cause and fault.  We are deciding how far to go down to the causal chain. Bauer says in Degrees in Fault that it judges decide how far to go down the causation chain based on how bad the defendant is (grossly negligent and really appear to be a jerk). They are going choose the broadest interpretation of directness, they are not going to say there were intervening causes. In talking to the jury about causation you load it up with how bad the person and the negligence was, even though in theory it is not related foreseeability and indirectness.     Bauer’s article is about how far the judge will let the jury go down the chain of casusation. 

Communist says treat proximate cause differently (how far going down the chain of causation) based on who the ( and the ( is. How far to go, effects DETERRENCE. 

Back to Negligent IED and Economic Harm.

Two issues: Particular plaintiff and foreseeable injury. Each of these differs from general negligence regime.

Particular Plaintiff: Is it or is it not Palsgraf?

· Particular Plaintiff vs. Foreseeable Plaintiff – Particular Plaintiff there is some predictability of presence, there are plaintiffs who won’t be able to recover in People’s Express that cannot recover in Palsgraf. Within foreseeable plaintiff there is a class of particularly foreseeable plaintiff, so the passengers whose flights are delayed are foreseeable are not particularly foreseeable. 

Foreseeable injury: Is it or is it not substantial factor?

The extent to which you are going to use proximate cause to make a policy decision based on how much deterrence you want,  

All these cases they say we are going to a negligence standard but really they are creating new subrules like new definitions of foreseeable plaintiffs, and proximate cause.
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Strict Liability Boundary

Main areas of strict liability are:

1) Ultra Hazardous

2) Nuisance

3) Ryland v. Fletcher

4) Strict Product Liability 

5) SL in compulsory terms in consumer contracts

Ultrahazardous Activities

The ultrahazardous activities doctrine not developed until the 20th century. It was an attempt to create a general principle for strict liability of this type. Typical cases included blasting, gasoline explosions, airplane crashes. 

The 6 factor test in §520 has been very, very influential standard in deciding whether an activity is a abnormally hazardous. It is a standard. 

No indication of how the factors should be weighted. 

Posner in Cyamnid got into almost every casebook. 

Two background points of Posner:

· His commitment to the mainstream law and economics, where the key thing is the proposition that in deciding on how to define tort law, the judge should pick the rule based on efficiency and ignore distributional considerations. The outcome that will involve the least waste.

· He has a long term commitment to negligence is the most efficient rule for tort law

Only justified in going from negligence to strict liability if it results in an increase in efficiency.  He is applying the restatement and incorporates Chavell’s argument is that there are 2 things we need to be concerned about: precautions and activity level.

The decision is counterintuitive because the transportation of this materials looks like a typical ultrahazardous activity, shows how standard-like the restatement is. This stands for the most restrictive interpretation of the restatement.

How do you argue the restatement? If you’re the plaintiff you argue that each factor applies to this activity. The first and third factors (high degree of some risk and inability to reduce risk by due care), 

Cannot carry on blasting without risk to your neighbors, but there are precautions which could minimum the risk so there is a strong law of negligence applied to blasting, but even if you apply due care there is a risk of injury. 

This is an activity even when you take all precautions there will be a significant number of non-negligent injuries, and the injuries will be severe.     

1) Posner says that yes the injury will be severe, but if you load the train with due care, and if the railroad exercises due care in hauling then it is extremely unlikely there will be an injuries. True they will be severe, but the question is whether the can reduce the number of accidents with due care. Precautions part, incredibly unlikely anything bad will happen thus cannot define the activity as ultrahazardous. 

a. In all ultrahazardous cases, the way you argue the activity is ultrahazardous is that there is a substantial risk of non-negligent injury, and the rhetoric is to say that it is not possible to eliminate this risk, you invent counterfactuals where in spite of taking precautions

b. The other side argues that if you take all these precautions it is highly likely that any accidents would occur, so there shouldn’t be strict liability. Risk is negligible. 

He thinks even if the neighborhood blows up there is no liability. The cost is born by the people who are injured and there insurance. 

A)  Makes the assumption that leaks in rail cars don’t happen all the time non-negligent behavior

B) The fact that there is was this one accident, could show that the risk is not negligible

2) Activity Level → 5 and 6th criteria requires the court to do an activity level calculus, we want them to do it where it is safest, if we all ask them to do is to take precautions they will keep on doing it, even if they get little utility,  but we want them to do it where it is safest. Do we need strict liability to reduce their level? Posner said he would be pro-strict liability if that was the only way to do it but in this case it does not make sense to try to get them to divert given the alternatives. He reaches the conclusion it is probably better to give incentives to get people to move away rather than shippers to ship around them.  Negligence standard will give people a good incentive to move away, where strict liability. Forget who should pay in the abstract but what allocation of the cost beyond negligence do we need to create incentives to reduce accidents. 

Boomer Case
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Nuisance

A tort of an invasion of particularly legally protected interest, can’t sue for nuisance unless you can allege you have suffered an invasion of the legal interest in the quiet, enjoyment of your land. 

If you own land you have a legal protected interest in the quiet enjoyment of your land and from physical invasion. They are  different interests and protected by two different torts: trespass and nuisance.

If there is an unintentional physical invasion of your land the cause of action is called trespass, but the standard of care is negligence. If you can prove negligence you can recover for physical and economic harm.

What happens if the invasion is not physical, they drive you crazy without coming inside your boundaries. When you sue for some nontrespassory invasion you sue for nuisance not for unintentional trespass. You sue whether it is intentional or unintentional. 

Must important nuisances include: smells, smoke, direction of light, noise, etc. 

Two categories of nuisance per se:

1st category - Various of kinds of criminally legal activities gave rise to nuisance including running gambling houses and brothels (this nuisance per se, don’t have to show fault). 

2nd category – physical activities on your land which have large physical impacts on my land – a) I change my land so it runoffs onto your land, making your land useless; not a trespass but a nuisance b) removal of lateral support, your land caves into my pit, nuisance per se, strict liability 

Torts w/Pre-existing K Relationships

Consumer Contracts

Lots of tort law within consumer contracts include

1) Contracts for sale of goods

2) Contracts for renting of homes

3) Contracts for credit

4) Contracts for insurance

5) Contracts for medical services

6) Labor contracts

The most important concept which relates these to torts is unconscionability. It is where class, race, etc. arises in contracts. 

Types of argument

Rights 

Morality 

Social Welfare

Expectations

Institutional competence 

Adminstrability

The doctrine of IIED is routinely used by courts as a way of policing conduct within consumer contracts. Policing how people behave in K’s (insurance companies that withhold money for valid claims)

Ms. Agis – the default rule is that she can be fired for any reason, but in this case 

Courts are using the flexible tools of torts to transform the doctrine of consumer contracts. Can argue that tort law case obliterated the right to contract. 

No predictable way to determine when courts will intervene in consumer contract relationships.

The court in holding the seller or the employer liable can be saying if there is no provision to the contrary these are duties of the seller to buyer.  Are we dealing with just a default rule or something approaching a compulsory term? Even if it is just a default rule, it might be extremely difficult to draft out of it. 

As a general rule you can contract out of your liability for intentional torts. 

Can create some sort of rule in between default and compulsory → must have a separate signature box for the clause or there must be an option to pay more for a K without the term. 

Could make a compulsory term that employer’s cannot contract out of intentional torts but can contract out of negligent torts. 

The arguments for more or less liability of the default rules will be exactly the same ones we have seen for intentional and unintentional harms. 

Most of what we will be discussing is compulsory terms or non-disclaimable duties. 

The reason why these cases are brought in tort law instead of contract law is to maintain the illusion of freedom of contract. 

How much of the default rule should we allow the contract opt-out of?

First argument is that they have a right to freely contract, it is paternalist to disregard the contract. 

Judges are not here to regulate the economy.

Hopelessly vague.

There are two enormously popular arguments for making default arguments compulsory is unequal bargaining power and the no real assent in fact because of information deficit. ( says make the default rule compulsory by throwing out the disclaimer the seller put in because there because of unequal bargaining power or there was no real assent. 

Before the plaintiff can go this route of using these arguments the court must determine whether it was a contract of adhesion or individually bargained contract. It is has to be a contract of adhesion to use these arguments. It is the same judges deciding torts and contract’s cases.

Contracts of adhesion, objective standard is weak. If you can call it a tort contract, and they are trying to disclaim liability, the courts will likely will have a weak interpretation of objective standard. But also the policies which allow you to get out for fraud is being weakened, it is very hard to prove a defense of fraud. 

Once you’re in contract of adhesion a default rule which gives liability in tort, the other way to get out of by making the unequal bargaining power argument. The contract theory being gutted by this is the enforceability of inadequate consideration, and the defense of duress, which requires the overbearing of the will, you did not wish to sign it. These doctrines are totally fine except in contracts of adhesion where the plaintiff has devised a default rule relating to tort which there was disclaimer which the contract must get out of. 

I can’t prove fraud, duress, unconscionability, or other K doctrine etc. but I can get around by arguing unequal bargaining power to invalidate a disclaimer and then get into tort law. We’re gutting K doctrines.

The most interesting arguments are social welfare at the expense of the others.

Are we going to throw out the disclaimer based on social welfare. 

The seller with the disclaimer will defend the disclaimer if you  throw it out, you go back to the default rule, and prices will rise for the ( class. Willing to pay more as 1) insurance 2) it will give them incentive to make it safer (deterrence).

Insurance and deterrence in favor of liability as a counter of hurting the people you’re trying to help. 

The counter is how much did the price go up, how much was the insurance worth, and how much deterrence did you get?  You’re making them buy something that’s not worth it to them, they wouldn’t have signed the clause in the first place.  There is a market for the term, the people have spoken they want the term.

Counter to that it is no one reads their contracts, they haven’t spoken.
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Worker’s Compensation

Common law defenses of employer for injury to employee:

Lamson

1) Employer sets up a system negligently, employee complains about the negligence but does not quit. The first common law was that in the employment relation the employer is not liable for an injury caused by the employer negligence if the employee assumed the risk of being injured by the negligent set up of the employer. It is not contributory negligence defense.

Farwell

2) Fellow servant rule says that while under Respondeat superior an employer is liable to third parties, even if the employer was not negligent in hiring or supervising, it is not liable to employee for the negligence of a fellow servant of the employee. Typical case of employee being injured at a distance by another employee by negligently flipping a switch. It did not cover negligible designing of the plant (the employee architect who negligently designed the system, employer is liable)

3) contributory negligence. Here, even if employee is not aware of the employer has a negligent set-up (distinguished from assumption of risk), if the employee negligently puts himself in the way of the employer’s negligence, there is limited liability.  
This common law background is developed at the time of the industrialization of the west. The number of people engaged in these employments is skyrocketing as is the number of industrial accidents. And a very large number of people are killed and permanently disabled than would happen today, because of medical advancement.

Big debate, progressives aligned with a big business, advocated a legislative reform of this common law regime. The judges were constantly basing their decisions on what precedent should be set, and self-consciously influenced by 2 different theories:

1) Moral/Rights argument for no liability without fault; ownership of property and it was intrinsic in the right you would not be liable for injury caused by your property without fault

2) We should apply an elementary Law & Economics analysis → how does this market work? The default rules were not compulsory terms in K’s; the parties were free to modify these rules, i.e. Less Pay for liability for assumption of risk, common employment, contributory negligence context. Thus a low level liability regime is fine because workers can bargain for higher liability. 

The argument eventually lost, and the coalition of liberals and business which set up a statutory regime for worker’s compensation which is as follows: 

1) Liability rule system (even stricter than strict liability, proximate cause not needed)
a. Employer liable for injuries arising out of the course of employment (similar to Respondeat superior standard); 

b. No requirement of fault

c. No trilogy of defenses

d. No requirement for proximate cause of injury, can assume that they are the “but-for” cause but no other causal connection needed except creating the place of employment.

e. A non-disclaimable duty; cannot make a contract to reduce an employer’s liability even if it is in exchange for doubling his wages

2) Administrative system

a. Administrative tribunal system; which can be appealed to justice system but with some restrictions

b. Damages are scheduled to reflect lost earnings; not pain & suffering

i. Lost earnings

ii. Nature of disability → lose your arm you get $x/month (but sometimes legislatures don’t update x w/inflation and sturcutal limitation on what types of injury can recover)

c. Two problems of the administrative system: liability shortcomings (undercompensation) and fraud (over compensation).  
3) Compulsory Liability Insurance System
a. Theory that employer’s will by worker’s comp insurance and in most cases they are obliged to do so; and the insurance carrier defends the claims. Different companies offer different rates based on different strategies of how to allocate risk and cost. Significant incentives to make their conditions safer to get lower insurance 

A link between under-compensation and fraud; it is cheaper to pay people off because the compensation is so low so there is more fraud.
The insurance company makes money by

1) paying out less in claims than they get in premiums (they want to find the customers who are not accident-prone) 
2) Investing their premiums before payouts
Rating systems based on data of claims from an industry. 

Alternates:

1) We could have a system with a high level of liability with an ability to contract down.
2) we could make it a compulsory rule that there is no defense and throw worker’s cases back to the tort courts which may address some of the shortcomings of workers comp. Y
3) Compulsory liability, no ability to contract down liability, but could contract for worker’s comp. Scheme

The doctrine of assumption risk was never the law outside the concept of employment contracts. It is a much more restrictive doctrine outside employment contracts can only argue it in 2 different cases (default rules): 
1) (Primary) No negligence → The activity was very dangerous but (’s were not negligent by the Hand formula or reasonable person standard, cost benefit justified, you knowingly and voluntarily or negligently put yourself in the way of the danger (The Flopper case) 
2) (Secondary) They are negligent → You’re not negligent originally, but then you unreasonably encounter a risk created by their negligence.  Another form of contributory negligent, and it is the flip of the last clear chance doctrine.  

But what if the ticket says on the back saying we are not liable by our negligence, can the default rule be modified down by contract or is it compulsory? Could go either way or say putting it on the piece of paper is not enough, you need to sign it in a separate box. 
Contra proferentem → court will rule most strictly against the drafter
Standard 
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1000 words

Friday at 5

Put number of words, at the end of your answer

Issue Spotter (always 7 or 8 issues)

Need to show it could it could come out either way using black letter 
If court took x approach it (directness) is valid; if foreseeability test it is not valid 

Black Letter is divided

Black letter is ambiguous

Black letter is not going to applied
Ask your self of what we need to win look at all the elements of the cause of action and see where the cracks are, and then go back imagining you are the defense. Where the plaintiff is going to be in trouble in getting a recovery. 

Discuss Damages even if the question doesn’t ask about what the damages would be

Black letter will not exactly be applied interpretation must be made, based on policy biases illusions (no need to pick a side or make policy arguments back and forth) 
The worst thing to do is say that there is a single answer dictated by black letter, understanding of how tricky the black letter is

Conflicts between Restatements (harmful and offensive touching) and case law (Idaho/Vosburg)

Clarity of organization counts

Policy Question→ Reason by analogy; inventory of the policy arguments for a choice on a spectrum; alternative rule solutions, pro’s and con’s of the rule proposed vis a vis other proposed rule, must contextualize the rules
Baloney questions → regurgitate and you get a 2, then you need an idea of some kind, worth it at least to mention Kennedy’s view  

Insurance Contracts
Crisci
Making a compulsory term for insured people to pay for the protection against opportunistic behavior of insurer of not settling a claim
Recurring argument from Worker’s Compensation, Residential Leases, Medical Malpractice, Products Liability if there is a written K between the parties, the duties of the seller/employer should be as specified by the K. Buyer and Seller should be able to determine what the relationship should be in allocated risk. Also say the parties don’t specify the risk, what is the default rule should be. 
The default rule comes first (what it should be), then get to the question whether there is  freedom of K whether they can get out of the default rule.

In the absence of specification, the liability of an insurer decides to refuse to settle within the limits of the policy, what is the default rule. Any obligation of good faith to settle when no specification?  

2nd question what happens when the seller designs a provision that imposes less liability than the default rule.  We can refuse to settle when we don’t want to. 

Once we have a default rule, the cost of the default is priced into the price of the product unless there is a disclaimer. The cost of liabilities is factored into price. If they had not duty they would gamble the insured money, if they have to it will cost more money because they will settle more cases than they had to. Compulsory terms are also factored. The cost will be complex, many consequences, including an attempt by the seller to pass-a-along the price, under normal conditions they will not be able to pass along the whole cost, thus some consumers will get the term at a good a price. Sellers lose volume and absorb some of the cost (cut into profits). But some buyers will not buy at the price, they are priced out of the good, and they spend their money on their next best good.  They don’t lose money they lose value in the difference between the good they would have bought and the good they bought instead (could be medical care/no medical care or steak/tofu).  Social welfare argument: Is it a good idea to do that, should their be a default rule, and can parties K out.  In theory K out protects the consumer by allowing him to by, for instance, the duty.  If you are forced to buy, we are at the K/tort intersection, almost always being forced to buy care or precautions.  Strong incentives to take precautions (due care) for your interests and if not, payments. If you buy strict liability rule, insurer always has to pay if they lose the suit, in that case I am buying care and insurance in case even if there is due care.

Negligence: Precautions plus care

Strict Liability: Precautions, Care and insurance      

What are the arguments that make it an obviously good idea to buy care and/or insurance even if they won’t do it, if you don’t force them (Kennedy note).
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Landlord Duty

Klein

Default rule used to be “no duty” Klein created a default rule of landlord’s duty of reasonable care to maintain habitable premises in the absence of an agreement to the contrary.
Next question is what duties are compulsory/non-disclaimable. Could just make the default rule is non-disclaimable. It is possible to say if the default rule is strict liability and the landlord could disclaim strict liability but NOT negligence. Very large number of possibilities along the spectrum of the default rule and what if anything we will make non-disclaimable this goes across all these K subjects.

Conservative position: default rule should be no duty and (but if some commie jacks up the default rule) there should be complete freedom of contract. Objective theory of contract in a system where there is a “duty to read.” Contracts are bound by a reasonable interpretation of the words of the agreement they assented to. If you signed it, you are bound to a reasonable interpretation of it. (’s objection to the disclaimer must be something within the system, general rule is that you cannot disclaim liability for intentional torts (for instance Aegis, Baby Marla, and Simon v Solomon. Contract scholarship is largely used to justify the consent basis of the system and avoid the fact that the system is regulatory. 
One justification used by contract theory contract of adhesion, but it is totally inconsistent. For instance, insurance K’s. Then unconscionability and unequal bargaining power. There is no consistent pattern across contract types or jurisdictions of default rules or which ones are mandatory. But there is a totally consistent mode of argument. 

Unequal bargaining power v. anti-paternalist (default rules and compulsory terms)   
Imposing a default rule higher than no duty is paternalistic; we lack enough bargaining power to get negotiate for the duty we want
When there is a disclaimer: The ( will say it is product of unequal bargaining, conservative argument if there is no duress and the objective theory of contract and there is a duty to read and is not unconscionability the disclaimer must be enforced otherwise you are being paternalist  

These are moral and rights arguments, combined. For the court to bargain for you are denying the right to contract, and counter argument is I have a right to bodily security. They said you consented, I say I didn’t consent because of unequal bargaining power. Moral argument that people should not whine, the other argument is that the landlord is fault. 
Now we will just talk about social welfare arguments. Conservative argument: both the high setting of default rules and mandatory rules: it is wasteful it forces people to consume things they don’t want and wasteful to make some people to buy substitute goods.  If they wanted it badly enough to pay the cost of the term than the seller would have a motive to buy the term. 
Conservatives; efficient = waste and YAHTPYTTH

Two relevant ideas are the category of deterrence/precautions and the effect on who pays what to insure or to not insure against accidents that happen in spite of due care taken. Where care is cheap, money is spent, and accidents don’t happen, but the second question is about accidents that happen even though everyone has taken all precautions that are cost-benefit justified.  The deterrence issue and the insurance issue. 
Incredibly important to consider formal realizability when looking at a negligence and strict liability system. What level precautions will a negligence system will actually be take place? If you anticipate that you will be underused in a negligence system, because it will be impossible for ( to prove it, you will take lower precautions than a negligence system would seem to provide (hand-formula). Strict liability could also modify their incentives to take precautions if the possibility for avoiding being sued for negligence activity is decreased/eliminated. 
Chavell argues, if the negligence system only imposes liability for not taking precautions it will not correct activity level. Maybe you are activity is worth less to you than the injuries you inflict, but you won’t reduce it because you took precautions. But strict liability you will decrease to an appropriate level. 
In the K’s literature, liberals take this position:

If there is unequal bargaining that should be enough to disregard the disclaimer and disregard the disclaimer. An exception to the objective theory of K and “duty to read.” This ignores the question of whether consumers are better or worse off. 
Response to waste and YAHTPYTTH: 
Insurance:

Cognitive bias: When consumers go into the market they systematically underestimate the value of the term to them (non-negligently caused injuries). If we force them to buy it we correct their COGNITIVE BIAS.   

Information asymmetry: To start with the seller has far more information than the buyer. Buyer can/does not know expected accident cost if he did he would not buy the balloon. There is waste because he is buying something when they would rather have a substitute good. When we impose the compulsory term, the manufacturer unlike the consumer has the information and they incorporate the cost as insurance. Buyers are better off because they are buying the substitute good they actually want more given the new price. If they buy the  balloon they are more than compensated by the increased price by the payments they will get for the injury. The conservative answer is competition will take care of it, in a free market the substitute goods manufactures have the incentive to transmit the information and the second argument is that require disclosure of info rather than imposing compulsory terms which is a different matter. 

 Deterrence: 
Products Liability

Part of the general topic of “sales:” personal property v. real property. 
The product is no good (it does not work) or it is dangerous. 
What the default rule?
Cavaet Emptor started in the 19th century and gained. In this regime the buyer buys the product as is and the seller is not liable for the injury. If there is nothing K, the default rule is no duty for injury to physical or business. No prohibition on selling or buying of a warranty, a promise of some type with respect to the product. Enforceable in both K and a tort action, which led to doctrinal confusion and led to the idea to strict products liability.
Warranty for safety and for working for a particular purpose. 

Consequential damages were available for breach of express warranty. Warranty liability was strict liability (for the most party K liability is strict liability (ex. Mistake, etc.). 
A change in the default rule in 1900 from caveat emptor  to implied warranty of merchantability (if the product is not merchantable, strict liability) for expectation damages and consequential damages. Default rule is completely disclaimable.  
In 1900 there is also the privity rule which says the seller of goods is only liable for injuries caused by defects in the product to people with whom the seller has a contractual relationship. 

Manufacturer is possible liable to the seller, but not to the remote buyer. It is not matter how negligent the manufacturer, this a no duty rule. Of course, the retailer is liable through the implied warranty (unless there is a disclaimer). 
Furthermore, neither the manufacturer nor the buyer has liability to the bystander. The buyer may be liable to the bystander for negligence. 

At the end the of the story the manufacturer is strictly liable for a defect to the seller, buyer, and bystander. The liability for personal injuries is non-disclaimable, the injury to business or property is disclaimable. 

Tort liability for everyone in the chain for physical injuries. Liabilities for property damage and business losses is disclaimable (but not for bystander). 

The cause for action for physical damages is in tort for the both the buyer and bystander is in tort. For property damage the buyer is bound by his contract, while bystander can still sue in tort.     
Inquiry into what a “defect” may resemble a negligence “defect.”  There are two types of defects, manufacturer defects and design defects.

Manufacturer defect → the coffeemaker is missing a bolt from the manufacturer process, and it explodes, does not matter if there was negligence
Design Defect → nothing is missing, but it explodes every 1 in 10, in this case there is no liability for a reasonable design (reasonable to design a coffeemaker that blows up in 1 in 10). This perfect example of how negligence snuck into an area of strict liability (reasonable standard). The same policy arguments took place to create a negligence test within strict liability. 
Conservative: Assume risk when you misuse a product

Liberal: Liable for foreseeable misuse  
Two issues: How much care the manufacturer will take and who will absorb the costs of accident that happen in spite of due care.  Also will be proximate cause and damages arguments. The question is it a good idea to have disclaimable or non-disclaimable liability. Some industry people are fighting for non-disclaimability because they have a safe product and don’t want to be undercut but dangerous manufacturers who can offer it more cheaply with a disclaimer. Second if the entire industry is competing against a substitute industry which causes accident, you will want to have non-disclaimable liability. 
Why would consumer advocate for non-disclaimable duty?
1) Cognitive Bias – risk preference; Time preference (would you rather be paid today or tomorrow); 
2) Information Asymmetry: the seller knows what there liability would be if they had to pay, they know the cost, and that if there was a warranty they would have to pay all the costs.

Consumers are making a mistake if expected accident cost is greater than the extra price of the warranty of the high-end product. Even more this extra warranty will cause the manufacturers will take better care, the amount of accidents will be reduced. In hand formula terms, the $10 of safety investment reduces $20 of accidents. It is better to buy the high end K, also because the consumers would never be able to enforce a negligence regime, and it would cost a lot to prove negligence. So a strict liability term is more likely to create an incentive for hand formula precautions. A
The first argument for non-disclaimable is that if we do the consumers will buy the cheaper product even though it causes a higher amount of accident costs even compared to the price drop off will not create hand formula incentives.  

Consumers don’t have to buy insurance against non-negligently caused injuries, and if they fail to realize self-insurance is in their best interests. We also want them to buy insurance for the safe product. 
Consumers think it is commonly the case that the cost difference between high end and the low end product is less than the accident savings they create. 
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Escola
Trainer, Cali. (same period as other important torts cases)

· Concern of social welfare for burden in proof, res ipsa as a surrogate for strict liability

Black Letter – Start with Trainers opinion, which is a concurrence in a res ipsa case, in this case the concurrence becomes the law in two different of torts, abolish the privity the doctrine (evolves from user to family to foreseeable user to bystander) and the level of standard of care is no longer negligence and now strict liability.
The other thing that needs to be worked out is the relationship of this cause of action to contract law: 

1) how much of the law of implied warranties in sales is going to be displaced? For personal injuries, the law of contracts (UCC warranty of merchantability) simply became irrelevant. Under UCC, you could disclaim economic injuries (this part was left in place by tort law).  Personal injuries under torts, economic injuries in K law. 
2) What can be disclaimed under the law of torts? A confused progression. Disclaimer does not arise for bystanders but only for people who bought the product. No sustained discussion in case law on whether strict liability should be disclaimable, the courts universally say that in tort cannot disclaim personal injury. There is a lot of academic discourse however, liberals v. conservative. 

· A BIG POINT, there were would be many permissible regimes of disclaimers. Current regime: no disclaimer for strict products liability, we naturally contrast this with a rule that this entire liability is disclaimed (objective theory of K with a duty to read). BUT there are other degrees of disclaimers that could be used. This is being discussed in injury on commercial premises. One alternative mode you are permitted to disclaim that has major, major notice which must be separately signed. Or have a Miranda right (this modifies the duty read). You could disclaim from strict liability to negligence, if you offer strict liability at a different price (two different warranties).  Prediction: within the next ten years this will happen in a state. But what about loss minimization? People who can most afford the injury will be the ones buying the strict liability warranty, and people who can least afford the injury can not afford the protection. 
· Liberals say this question is big guy v. small guy (conflict between big corporations and the people). Conservatives counter that you are eroding the people’s freedom of K. 
· Joules says this drastically underestimates the question of cross-subsidies; we can focus on buyers v. sellers, but in many situations sellers will pass-along a lot of cost of the liability. Buyers as a class are going to be buying the term, it is not “given” to them. It will cost sellers something; the stock will take a one-shot hit. But the people who are buying these products are of vast distribution of income levels. And we must consider the rule that says the manufacturer can sell options. 

· Rich people also have alternate insurances available to them, which poor have less of.  
· Trainer wants safety and cost-spreading. 
· The reason why you want to make the poor pay for it, is they would suffer from cognitive bias, and have bad information, fluency in the English language is directly correlated to wealth. 
· We are adding them to the insurance pool which the rich are participating. We’ve corrected their information defecit; the different question we must deal with now is the cross-subsidies.

· The argument they are a significant pay out for non-negligent injuries, manufacturers do not charge people differently based on who is more likely to be injured or how likely you are to sue.

· THE RICH will be more likely to sue and collect more (they go to nicer hospitals, loss of employment, etc.). So the rich are being cross-subsidized by the poor. It’s easy to prove it and it is a lot.
· Poor are paying 1/3 of dollars and getting back the 1/5 of the dollars paid out. Perfect example of YHTYATH which is answer to information cost argument, this answer is creeping up. whH   

· One answer is that it is appropriate for the poor to be so risk-averse (because of their circumstances) they should pay $1.00 for $.50
· It is over the entire industry rather than individual products, poor people buy different products than the rich so cross-subsidy is only an issue on some products for instance mortgage rates, housing, Mercedes, etc. Neighborhoods are so segregated that they don’t buy the same apartments. 
· THE BEST ANSWER is that strict liability will reduce accidents more than negligence, because of proof issues ESPECIALLY for the poor, so they are getting more than $.50 back for the $1.00. 
· If we allow poor to opt-out of strict liability, they will because the negligence regime does not work especially for poor buyers, the manufacturers will make cheap, unsafe cars. The Mercedes will be safe and the rich will buy the strict liability. 
· Strict liability increases recovery by poor buyers enough that if forces the unsafe product off the market, which may outweigh $.50 for the $1.00 because they may reduce $.75 in accidents. 

· This is Law and Economics analysis: It is entirely based on empirical speculation not based on unequal bargaining power or freedom of K. Question of degree, of empirical intuition, the liberals just have an economic intuition. When we went to strict liability MANY, MANY cheap, unsafe goods went off the market.

· A good law and economics argument deals with distribution, includes a discussion based on class, race, region effects. If you don’t know of who it goes, you have no reason can support. The global discussion of “Making the Pie Bigger” is used to ignore distribution. This is what Posner advocates. 
· Some other arguments: Class Actions empower the poor to bring suits.

Old definition of products liability → single standard defective product of “unreasonably” dangerous.

The new definition gets rid of the “unreasonably dangerous” element there is liability provided that were are within the 3 types of defects 1) manufacturer 2) product design 3) warnings

Everyone agrees it is good because these 3 distinctions were developed as an interpretation of the original “unreasonably” dangerous. 

For manufacturing defect there are two types of problems we see with the new black letter, areas of extreme indeterminacy which produce mass litigation (contending policy camps duke it out in the gap). The two major gaps are the distinction between manufacturing and design defects and the standard for design defects. 

The difference between manufacturing defect is it departs for its intended design. The steel is supposed to be of a particular grade, and instead it is a steel of grade y. An example of classic design defect is the coffeemaker which is designed so it will explode sometimes, it is designed that way and manufactured correctly. 
A trick is to pick whether it is a manufacturer or design defect.

2nd question what do we with design defects, as with plaintiff’s conduct, we are dealing with negligence within a strict liability regime. Significant negligence spectrum, what is the spectrum of solutions to the design defect problem (how much negligence will we let back in).

4 positions in the spectrum:

1) If the product as designed, injures you, without it being your fault, they pay (strict liability end of the spectrum) (asrelo v. blackbrothers)

2) The burden is on the ( if the product is manufactured to its specifications, to show that were was an alternative design that was cost-benefit superior or that the product should not be on the market it at all (activity level/precautions). (most pro-negligence) 
3) It is always open to allege that it is a design defect, the burden shifts to the defendant that the design was cost-benefit justified (in-between 1 and 3) 
4) If the plaintiff can prove the consumers expect the product to be safe in a way that this product was not then they can recover (in between 1 and 3). Less safe then was expected. 

Barker combines 1 and 3. Barker allows the ( to recover on two lines of attack, who would have though a coffeemaker would have exploded, OR shift the burden to ( to show it was cost-benefit justified. Epstein is number #2. Res Ipsa is a sub rule. 
Social welfare arguments are in the utilitarian school; look how everyone is effected. Efficiency; you don’t care how people is effected. Within this is a conservative institutional competence conservative argument. If you want to go social welfare it is weird to just go efficiency; the legislature will not respond. If you fight this out using efficiency, the other arguments are smuggled into this discourse.  Cannot do good rights, morality arguments without doing social welfare analysis first. You need to first do the social welfare arguments.  
Plaintiff’s Conduct

The issue is loaded with recent cases. The initial cases were totally hostile to any contributory negligence defense which has been eroded to allowing comparative negligence system.  Damages reduced by taking into conduct to reduce awards rather than an all-or-nothing system.
There is a range of rules within comparative negligence regime within products liability. The issue over predictable/foreseeable use of the (’s product. In the situation where what the ( is an unforeseeable misuse of the product, the argument for allowing a reduction of the manufacturer’s liability is much stronger where it is foreseeable that a product will be misused in a foreseeable way. Where it is foreseeable the repertoire comes in to play quite sharply. The morality argument is that the ( misused the product and is demanding compensation even though it was their fault. On the other hand if the misuse was foreseeable the manufacturer knew their would be injury. This is an area where the cross subsidy argument is relevant in the following way, if the product is improved (terms of sale for compensation for non-negligent injury) there is pay-out, cross subsidy question how pays to the insurance pool and who gets payouts. Don’t have to do it for income class can do it for every sort of group distinction. If group A pays 1000K and gets 500K, and group b pays 1000K and 1500K we have cross-subsidy. This is a big part of insurance schemes, the grouping of people with different risk levels together in pools which pay the same amount for insurance. If we take a very hostile attitude towards (’s conduct, and we also assume sellers cannot purchase differently for different risk classes. Say it is predictably the case that young drivers will have more accidents than older drivers, the price of the car does not vary based on your age, the cross-subsidy will be from older drivers to younger drivers. 
Careless drivers are always subsidized by careful drivers, so the question is not how much should we sock it to manufacturers, or which level of precautions do we wish to induce, there is a cross-subsidy issue. It is difficult for them to take distributive issues because they feel it is political, liberals say they should address intra-consumer conflict where conservatives want what’s “best for everyone.”
Why is better as a whole industry to drive down  liability 1) Everyone is pricing competitively we compete for market share, I want do that by having a price edge, and I increase my market share, but even if we’re all competing with each other our industry will gain greater share against the substitute good industries. Race to bottom because consumers don’t make the right decisions based on cognitive bias and information asymmetry. 
In spite of the increase of malpractice insurance doctors have still maintenance  And total health care cost as part of GNP has also increased exorbitantly and percentage of their costs which are malpractice costs.   
Actually there is more malpractice than actual cases (1 case brought for every 3 of negligently injured according to the doctors criteria). But a surprisingly large number of groundless claims generated some compensation, although only a small level.  Radical undeterrence. 
The question then is not how do reduce liability but why not to increase it by 75%. Why shouldn’t there 
The standard is custom, the whole industry custom. 
Proposed Rules:

Freedom of K (permit arbitrary clauses to to Dr. panels w/caps + status quo
SL, capped damages

Status quo – negligence (custom), jury damages discretion

Patient contributory reduction + recover of schedule damages for non-negligence
Patient contribution + recovery of scheduled damages for non-reg
Assumption risk for high risk + S.L./no cap for low risk (default rule)

Legislative/admin in reg (state regulation) of care (w/Dr input)

Status quo cap

Freedom of K w/heavy requirement of consent & disclaim (getting object K/duty to read) 

Same but must alternatives w/different prices

SL


Exception





No Duty


Exception





Negligence


The Rule








