Comparative Constitutional: US and South Africa
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· Mostly dealing with human rights/bill of rights, begins with South African constitutionalism within historical context and the part played by the idea of “The Constitution”

· Survey of issues/problems encountered by a sharp transition from a prior legal order to new one 

· The interim constitution is enacted under Parliament under the old constitution, final constitution is passed under authority of interim constitution, so as a formality there is complete continuity

· Then look at South African jurisprudence for claims made under the constitution

· There is a combination of similarity of difference between S. African and U.S. constitutional law

· Constitutional Court, court of final appeal for constitutional issues, used to be the only court competent to speak on constitutional issues, now there is more sharing with Supreme Court (federal courts) 
· Equality Clause explicitly identifies suspect classes 

· Then makes an exception for affirmative action

· Communal rights, black customary family law is sex-discriminatory and the constitutional court has a case on the way in which it will have to weigh communal rights v. section 8, equality clause 

· Family law

· Language 

· Much more claim to linguistic, cultural affiliations then you find on the face of American constitutional law 
· One of first cases argued in front of the Constitutional Court is the death penalty case  

· The constitution is also speaking to the world, they want to present themselves in a certain light 

· Every gets standing in sec. 7, enormous trust in the judges (even though in the 70’s and 80’s they were completely maligned), the whole document looks court centered, not a shock to Americans (ANC pushed for a strong court) 

· US Bill of Rights is 95% is 1st amendment, Due process, and equal protection, South African BOR is much more extensive 

· Basic Right to Education, in 1996 there is housing, health services, food, water (they have to spend money to provide it) 

· Is it less flexible because there are more words? Section 36.1, hugely significant clause in the constitution. Politics of rights, trying to nail down too much hard law.  
· South Africans never refer to it as revolution, talk of transition and transformation 

· Direct invocation of international law and an invitation to give regard to foreign case law (makes a distinction between the 2) 
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· 3 obvious points about the dramatic turn in South African constitutionalism, represented by the Interim Constitution; 1992 constitution was voted into effect by Parliament, in 1996 voted on by CA and Constitutional Court, neither one has ever been submitted to referendum or even state ratifying conventions BUT CA did it in a very active, open, transparent way to keep electorate informed and participating. It is negotiated, politicized settlement.   

· 2nd point: process was not democratic, party leaders negotiated a settlement, its content may be democratic, but procedurally the interim constitution has democratic pedigree (can any constitution have democratic pedigree). Even though the final constitution was fashioned democratically, the 1993 constitution controlled much of the outcome and issued many constraints (procedure, CP). CP’s are more than just window dressing, they channel the course of debate and range of options open to the CA. 

· 3rd point: All of this happened very recently. People who wrote it are applying it now.

· Interim constitution announces itself a historical bridge (transformation or a break? Commentators use both freely, what is the context energizes transformation v. break/evolution)

· Prior order: absolute legal supremacy for parliament, no concurrence required by any other branch of government (Westminster system), but the parliament is accountable to an electorate. Of course a great mass of the country was excluded from parliamentary elections on the basis of color. System of gov’t also became executive-heavy, the accountability of the ministries to parliament waned, the executive became very strong. Changed from Westminster model but had lost characteristics of transparency and respect for fundamental kinds of political rights. 
· South Africa passed from non-freedom/freedom and non-democracy/democracy with very little bloodshed

· This type of history not surprising that ANC would feel like it should cast its lot of the western liberal human rights tradition, if you had a constitutional system that was democratic and human rights were protected/respected (reviewing judiciary) would make the difference

· There were debates with ANC in the 1980s, and the bill of rights was debated seriously but perhaps the die had been cast long ago
· Old Order has some leverage because western countries are afraid of chaos. 

· They share a commitment to bill of rights (for different reasons) and commitment to continuity (transformation rather than revolution), but there are major issues dividing the 2 sides

· ANC wanted one, unified South African state, but also some support of the idea that South African is a confederation of 10 states, homelands reunified under the municipality of South Africa    

· Majority rule v. formal power sharing; Choice is a unitary state but a commitment to proportional representation,  
· When and how to enact the bill of rights (MP wanted to make the bill of rights immediately, ANC wants to wait). ANC wanted just some basic protections enough to get them through an election. ANC agrees to enact them, but only if they expire and are interpreted by the new judiciary (but certain % must be previous judges).

· Then suggested the Constitutional Principles which must be certified by the judiciary (this is the first time that a constitution had to pass judicial review) 

· In 1990, Declerq did not need to capitulate, NP had the army and international recognition, they still had some legs…the main issue was that the major banks in the world cut off all loans in South Africa. Also South Africa invaded Angola and was defeated by a better-equipped Cuban/Angola army.  Declerq knew it couldn’t go on forever but they could have stayed in power, when they came to the table neither party was the winner. Declerq thought he could have built a coalition to win (whites, homeland people, Indians) did not think he would lose. 

· In 1992, there is a peculiar 2nd aspect to the process, the ANC are now in favor of rights, the South African communist party started to talk about rights as well (the wall in fell). No political movement was free of rights discourse, ANC wanted rights to change, NP wanted rights to protect them after the elections. In 1992, negotiations hit an impasse – the NP wanted a 75% majority to amend the bill of rights and 70% for any other clause, ANC wanted 2/3 majority. ANC pulled out of negotiation and serious violence took place. Then a sunset clause, 5 year power sharing after the election and the CA writes a new constitution – question is how to do you give guarantees to minority without bounding hands of majority and that is where the 34 constitutional principles come in, an extraordinary South African government. Also Constitutional Court would certify, which gave assurances to NP and severely curbed powers of majority. 

· Bill of Rights was not supposed to be in the interim government, the only original objective was to have free and fair elections. But when they asked lawyers what was needed for free and fair elections they produced the bill of rights. 

· A lot of it was based on the Canadian Constitution

· Final point: there was no winner at the interim constitution, but there is something about the final constitution which makes you rethink, sec. 7. 1. they mention “enshrining rights”), to the most extent the idea espoused by the ANC of rights won out over NP, what was enshrined was the struggle of the ANC (freedom charter, etc.)

· Bridges supposes that you can cross both ways and back to past after you enter the future        

· Case: caning of kids in state run schools, challenged under dignity and cruel and unusual treatment and rights of child to be free of abuse, constitutional principle 2 that everyone’s universally accepted fundamental rights are protected, is corporal punishment of children universal fundamental right? Is this an argument that works?
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· Comparative law is specifically invited in the S. Africa constitutional principles 

· The ruling is not about whether the constitution principles are not part of the permanent constitution such that an amendment that violated them would be unconstitutional, instead the question is…

· The Court said that the constitutional principles were designed to create a new order for society to exercise rights in freedom/peace  

· Were the principles just in effect in between 1994-96? 

· It was suggested that if principles were usable that courts could always use foreign sources 

· Dennis decides that it is just used as guidance during cases of ambiguity? Does this not go far enough? 

· Constitutional Court did certify 1996 Constitution consistent with the principles? 

· Analogy to the fact the U.S. Constitution requires only ratification of 9 states while Articles of Confederation saying that only could be changed by unanimous vote of states, South Africans have to answer this too, although the interim constitution was adopted by the previous parliament. 
· At some point you have to stop asking what previous law authorized this law and start asking what the country is currently doing with its law.   

· This impulse to justify the constitution is very strong…

· Local government transition act

· Western Cape Case:

· The settlement package as of 1993: 

· LGTA, IC and CP

· It was obvious the CC could not say that CP forbid authority given to President under LGTA

· Recusal Case:

· Highlight the makeup of the institution of the Constitutional Court 
· Rugby case, the issue is how the commission was appointed by the President

· Lower court made the President give oral testimony (highly uncontroversial/unprecedented) 

· Goes up to CC, and petititon of recusal was made by the respondent? 

· What was surprising about their response?

· The opinion did go into some detailed defenses/explanations…

· Remember these are the new lot, have a court that is being subjected to the most profound attacks, they are political hacks and lackeys of the President 
· There is an acknowledgement that they are not ideologically neutral, indeed that they cannot be

· Interesting paragraph’s 42-44

· Clearly the essential question asked a candidates is what they did during apartheid 

· Point: U.S. is much more thin/vague, judge’s politics can have a larger effect, S.A. constitution is much thicker 

· The question of Jordan which makes it crime to 

· Argue that constitution is supposed to value-neutral, can’t make simple moral laws 

· New order: AZAPO case 

· Biko:

· Activist in the 1970’s, he would have been president if lived 

· The Biko death in jail in 1976 was an extraordinary moment in South African politics (huge investigation into Biko’s death) 

· AZAPO case is to challenge amnesty given to policeman who killed Biko

· The Truth and Reconciliation act was the first act passed by the new parliament 

· The judge was a human rights lawyer who actually worked with the Biko family

· Keep point in the judgment was whether the epilogue was part of the interim constitution (mandates amnesty)

· Judge makes it clear that this particular act was critical to the transition, says we never would have go to the new constitution if it was not for the amnesty (police/generals were armed and they had sufficient sway at the times of the negotiations) 

· What was the principle the court used? 

· Constitution is not a suicide pact, it needs to interpreted to ensure the Republic’s survival 

· If there is civil liability, people would not tell the truth in the truth commissions

· If you met the standard for candor you got amnesty

· Very few prosecutions of those who did not come forward to the commission 

· Balancing 

· Vicarious liability v. reparations (no one has gotten reparations in fact)
· Got far more out of criminal trials
· Keep on coming back to the fact that this was not a revolution it was a compact, there were constraints put in which remain today (TRC, Constitutional Principles) 

· Can sec. 22 right to day in court override the amnesty? 

· Davis that there is customary international law, the state there is requirement to prosecute human rights violation    

· The Court’s perception of itself:

· Parliament construed amnesty in a certain

· Question for the court is whether congress was acting within its authority; there is a separation of powers theme, what share of policymaking belongs to court v. parliament 

· There will always be a question how sincere the court is being

· DO you see this as a legal act on the part of the court or something else?

· Political/Legal/Moral Act? 

· There are many positivist references of course but it is also clear that he mixed in a lot of instrumentalist/consequentialist reasoning  

· Moral reasoning too (tragic choice of the situation)

· Form of the argument: a conscientious policymaker could have chosen this way without forfeiting our respect for policymaker’s good faith; is this part of legal argument? Has the judge gone beyond the bounds of doing law? 
· They say it is in the constitution and the parliament can do it (they could have just said the parliament can do it and that’s it) 

· Is it a constitutional flaw? If so, is the court off the hook? 
· Must we read the constitution as flawed? Could the Court make it better within outerbounds of what language can possibly bear? Read the word amnesty narrowly. 

· Don’t dodge this question: can you live with a legal order, basic law, constitution which is on the one hand law (and must be respected) and is on the other hand is deeply and fundamentally flawed. Is there is any constitution in history which this cannot be said?    
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· How do you get around the CP being binding on the bill of rights? 

· The deal was that the Constitutional Court had a one-shot deal to say that it complied with CP, now you can tear them up. 

· What about the search of “original intent?” 

· Court rejects severability and severance clauses, the drafters of the state constitution thought they could get it past constitutional court without having them look at their bill of rights by having broad provisions which says national constitutional always supersedes, why do they do this?

· People have the right to know immediately and finally whether their state constitution is valid law, a standard formalist trope, certainty for legal actors 

· Did KZN ever come back? 

· Section 160 allows provinces to pass constitution, court says that this includes a bill of rights 
· Examples of provincial bill of rights which may be inconsistent with national constitution

· States grant translators in courts, but judicial proceedings are exclusive national jurisdiction 

· Even if it restated some judicial proceeding set by the national government it may rule it to be unconstitutional because it is acting as if it has jurisdiction 

· How about if state said that can’t consider anything more likelihood of flight in establishing bail? If this an expansion of rights or contraction of rights? 

· Deshaney says that all rights in the bill of rights in U.S. are negative rights no positive, it turned out in S. Africa there is a right to have the state act in a non-negligent manner in granting bail
· The point is there is no way to say whether a Bill of Right is expansive or contracting, expanding someone’s right is almost always contracting someone else’s rights  

· South Africa does provide for affirmative responsibilities not just negative liberties and they effect not only the state but private individuals

· The hope of finality is not very sturdy, may say the expanded bail right is fine, but then case history will develop and you may have to reneg 

· Case on regulation of Tea, act of Parliament prior to the constitution which gave the minister to propagate regulation with no guidance, usually this classic violation of separate of powers between executive and legislature (under new constitution this would be struck down)

· Court looks to sec. 229, all laws which are enforce prior to the constitution remain in effect until amended, repealed etc. but it also says “subject to this constitution,” court says that is only subject to bill of rights 

· Suppose black intestate died without leaving a will in 1992, magistrates apply customary law to black families, daughters excluded from distribution 

· Now the new constitution come into force, can the daughters object in some tribunal and re-open the settlement? 

· Court will probably hold that sex-discriminatory rules of customary law violate the S. African constitution, so the law that authorized this sex discriminatory is no longer in force, could a woman re-open a previous settlement? 

· How about giving family members a choice like the court did for 2 years? How will they know they all of sudden have an estate and decide to use the master? So court decided on gross injustice for 2 years is this justifiable? Where does the court get the authority to postpone justice for 2 years (sec. 98)? 
· Drafters foresaw that timing would be an issue like Brown v. Board of Ed 

· Mhlunga Case

· Affirms that where the bill of rights is in question the new law is applicable

· What would he say about the intestate whose state was settled prior to constitution? 
· The idea is to get a sense of what it is like to build a house from scratch

Zuma case:

· If an accused gives a statement in the presence of magistrate and the statement itself indicates it was without coercion (police write the statement for him) and the magistrate accepts, the issue is not foreclosed but the burden of proof is shifted to the accused, this statute relates back to 1977, challenged that it violates sec. 25 which guarantees the presumption of innocence.   

· Statute that switches the burden of proof on the issue of confession when defendant confesses freely, this is being weighed against the clause which says there is a right to be presumed innocent 

· The answer is no means obvious, Courts all over the world allow for onus shifting on certain issues within criminal trials, ultimately still the standard is to prove guilt beyond reasonable doubt

· What can they use to figure this out?

· International Law 

· Defer to parliament on close calls

· Judge is he doing comparative analysis or is he making reference to South Africa? Looking at a cluster of British common law that presumption of innocence is best achieved by making prosecutor prove confession was legitimate

· Reasonable and justifiable? Is this loose or heightened? 
· Why this two-tier system? Parliament was distrusted

· A culture of justification, parliament must justify everything it does on human rights standard 

· Abortion, Death Penalty were the two big issues from the get-go 

· Does the two stage inquiry make a difference? 

February 23, 2004

Makwanyane’s Solomonic Solutions:

· Is the court reading the constitution as it is, or as they think it should be?

· As it is:

· Looked to words within the constitution (e.g., “dignity”).  

· What is he supposed to do (no precedent) – looks to persuasive sources, etc.

· As they think it should be:

· Look to many sources outside the constitution.

· “Dignity” could have been interpreted in many ways (e.g., could have been interpreted like “ubuntu” (that is, as an idea of community and of retribution for the victims).  

· ¶146 → “Retribution cannot be assigned the same weight under our constitution as the rights to life and dignity…” (reading outside the text itself)

· ¶144 → “The rights to life and dignity are the most important of all human rights.”

· What about the right to justice of the victim/victim’s family?

· Michelman:

· Life and dignity are in the balance on both sides of the equation (killer and victim).  

· Argument that it can be thought of as an indeterminate “standoff” – you can’t get the answer out of the text, so the responsibility for the decision has to be placed on the adjudicator.


· Why swallow this argument?  Think about it in the framework of American constitutional discourse.

· DeShaney → constitutional safeguards are safeguards against the way persons are treated against the state – not the way one person is treated by another.

· Answer to argument above: this accused is being treated a certain, objectionable way by the state – he has a valid complaint, regardless of whether someone else is around that is suffering at the hands of someone else in civil society.

· BUT, when you come to justification portion of the decision, the question becomes whether the state can provide justification for its decision.  

· It’s the affirmative reason for the State to vindicate the right to life and to dignity for all South Africans, which gives a reason for their taking steps toward deterrence.  

· This theme is going to recur in strong ways throughout the course.  It’s only the State’s maltreatment of persons with which the constitution is concerned.

· Justification phase of the case:

· State argues that the death penalty serves deterrence, retribution and punishment (purposes of criminal law).  

· The ∆ argues that you can punish and deter murderers the same by locking them up for life.  The State has not carried its onus on these 2 purposes.

· BUT, the court cannot say that the State has not carried its burden of persuasion on the question of whether capital punishment is a sufficient source of retribution (doesn’t fit in the burden of proof paradigm).  So the court deals with it by saying that retribution doesn’t count for much (can’t be accorded the same weight).  

· Where does the constitution say that retribution doesn’t get much weight?

· Looked at the epilogue (ideas of forgiveness, etc.).

· ¶130 → retribution ought not to be given much weight in the balancing process…the court references the concluding provision on National Unity and Reconciliation (“need for understanding but not for vengeance, a need for reparation but not for retaliation, a need for ubuntu but not for victimization”).  

· When you look at the limitation clause (2nd stage) (limitation of rights must be justified by…) in the interim constitution, borrowing from the American model, there were different levels of scrutiny.  

· Compare ¶104 to §36 now (the limitation clause).  The drafters in the final constitution took ¶104.

· Critical to the finding of this case relates to the importance of the rights to dignity and life.  How are these important in terms of the limitation clause?

· ¶104 → inherent in the requirement of proportionality, which calls for the balancing of different interests.  In the balancing process, the relevant considerations will include the nature of the right that is limited, and its importance to an open and democratic society based on freedom and equality; the purpose for which the right is limited and the importance of that purpose to such a society…

· They are the 2 most crucial rights; therefore the limitation clause will be construed very strictly (much more difficult to get past than if there were less important rights at stake).

· Strict scrutiny?  

· “Reasonable” and “necessary” – yes, SS.

· Given the way that he outlines the limitation clause, and the fact that it’s now in the final constitution, he created a system in which the importance of the right dictated the strength of the scrutiny.  

· In one respect, yes.  He’s said that he can rank rights by importance, and the limitations on more important ones are going to be harder to justify (State’s burden higher).  In that sense, the proportionality test laid out in ¶104 looks like strict scrutiny.

· Doesn’t look like strict scrutiny as well → seems to have a “sliding scale” that is not present in American strict scrutiny doctrine (Justice Marshall objected to American way of categorical, “tiered” scrutiny (strict (race, political speech), heightened/intermediate (sex, zoning), rational basis with teeth, rational basis (regulating glasses)) wanted to look at the case in context to see what the infringement is, and then adjust our demands for justification to our assessment of the importance).  In US, it’s based more on identity on the claimant (infringements of political speech = SS, while infringements of commercial speech = IS).  Virtues of formality (reigning in court, informing party in advance, etc.) = more “rule of lawish.”  

· If you go to sliding scale, open-ended proportionality, it seems that you’ve handed more political power over to the courts.  

· Under the categorical system, if you say that “freedom of expression” gets maximum strict scrutiny, you may be setting impossible standards for state regulations that aren’t impinging on important rights.

· Chalskalson is not talking about categorizing speech.  He looks in each case, at the right being impinged, and then decides how strong the government’s case must be in order to justify the impingement.  

· Ironically, the SA drafters chose this system as a means of reigning in the courts (list of considerations, etc.).  

· To what extent does this formulation by Chaskalson mean that there needs to be more formulation in the first stage?

· How do you bring evidence (basis/quality)? (sworn statements by witnesses, books, treatises, etc.?)

· Court simply accepted everything handed in (10K pages of material of why the death penalty didn’t work).  

· Serious evidentiary questions do not occur.

· Use of comparative authority:

· When you look at Chaskalson’s judgment, there’s a tremendous amount of emphasis on US judgments that were subsequently overruled in Gregg v. Georgia (especially Furman).  Is this a legitimate use of comparative authority?

· They don’t ignore the point that Furman was overruled – they address this, but say that this decision is more applicable to the SA constitution.  The use of comparative authority is not simply to adopt the precedent of another authority, but to look to those judgments which you consider to be more congruent with the values seen in the constitution as you’ve interpreted it to be.  Brennan and Marshall are more congruent with the court’s reading of the constitution.

· There’s rather substantial debate that goes on about the reasons, motivations, and justifications either about referring to foreign law in local constitutional adjudication or for refusing to do so.  

· Reason for referring to adjudications in other countries → all these constitutions are manifestations, tokens, expressions of an over-arching set of universalist values (human rights), then how these values are applied in the US is relevant to how they “ought” to be applied in SA b/c the judges in the US are asking themselves the same normative question as are the judges in SA (i.e., is the death penalty consistent with these universalist human rights).  THEN, it would be very odd to rely on a dissenting opinion or on an opinion that had been overruled.

· Another reason → we start out with our own constitution (general orientation) and then we look to see how judges elsewhere, operating w/in a comparative normative framework, work out these hard questions.  Under this justification, it makes a lot more sense to look at overruled or dissenting opinions.

· By the time you’ve gotten to your judgment, you’ve made up your preliminary mind.  You can read the judgment and say that it’s wrong for X reasons.  2nd advantage = it gives you an idea of the hurdles that you need to get over before you can come to your judgment.

S v. Williams (1995)
· In this case, the punishment in question is physical chastisement (whipping/caning) of juvenile offenders who have been convicted of crime in South African courts.  There had been a legal practice of physical chastisement of adult convicts.  Everyone involved in the case began the discussion in Williams on the assumption that adult whipping was prohibited by the South African constitution.  The question was whether the grounds/reasons for that decision would apply to juveniles.

· Why was it so obvious that whipping of adults as a punishment for crime could not be accepted?  Dignity clause & Cruel, inhuman, degrading punishments clause → in what way is whipping more offensive to those clauses than incarceration?  

· Both involve physical coercion.  

· Whipping is done/over; whereas incarceration can last a long time.

· Whipping/caning is a paternalistic concept that is reminiscent of paternalism, slavery, etc.  You have to go beyond asking which is more onerous (misses the point).  Whipping is reminiscent of a certain form of human relationship in a very distinct way (i.e., person receiving whipping gets down in front of person administering, then there is the implication of extreme, subordinating, dominating form of punishment).  

· Not many cases of white convicts being whipped (hugely disproportionate to the number of blacks being whipped).  Powerful, suggested connection btw practice of whipping and the social structure of apartheid.  The “dignity” dimension here is extremely strong.  The ultimate part of the text that bears the weight is the cruel punishments clause, but dignity does a lot of work here.  

· Why is it so clear that the case of juvenile whipping might be different?

· Used by parents with their children (which is acceptable), so therefore it must be ok for the state to whip children as well.  

· Btw adults in a society, there is a problem with one assuming a fatherly posture vis a vis another (especially when “father” is white and “child” is black).  But, when a juvenile is being punished, there is simply a reenactment of the normal relationship btw a parent and a young child where the parent gives the young child a spanking.  The dignitary “sting” is somewhat lessened on this account.  

· BUT female children get spanked as well – why would they have limited the practice to adult males?

· Likely combination: sexism (males deserve X, whereas females do not; males can stand up to this whereas females do not), theme of sexuality (certain kind of “Puritanism” that would not have been foreign to SA (members of SA society who primarily would have been involved in administration of criminal punishments would have thrown up some kind of visceral resistance)).  

· Corporal punishment is now prohibited by statute in SA schools (state and private schools).  Christian Education Case (on disk) → leadership of Christian schools in SA challenged constitutionality of prohibition on caning for Christian schools that subscribe to Biblical injunction (rod and child).  Framed as religious freedom case.  

· State won → the court conceded that there was an infringement of religious freedom, and the State’s justification relied heavily on the proposition of the State’s having an affirmative responsibility to protect bodily integrity and dignity of children.

· Reason rather than “knee-jerk reactions”:

· Why is it more degrading to be whipped than it is to be told when to get up, when to eat, when they can be set free, etc.

· Job of judges = reject knee-jerk reaction and ask whether it is rational to accept whipping as a substitute to incarceration when the state asserts (plausibly) that incarceration will stretch state’s limited resources in unfortunate ways, that will cause the state to spend considerable money on keeping people in prison rather than feeding those who don’t have enough to eat.  

· Is the 2-stage process really a 2-stage process?

· The court says it’s a violation, and then turns around to see whether the state could justify it.  The state gave a perfectly viable explanation, but was the door closed?  Everyone knows that the court wasn’t going to accept the state’s explanation.

Coetzee (1995)
· The court is “cleaning things up.”  There were some antiquities in SA legal practice, and this is “cherry-picking” (easy cases to pick off).  The court chose Makanwayane, but the other ones came.

· Judge Kriegler, Didcott, Kentridge say that this is a narrow question, which doesn’t require the judges to engage in “philosophy” (speaking to Judge Sachs).  If you look at the system and how it applies, you will see that the whole system is geared toward locking up not those who refuse to pay, but those who can’t pay (extraordinary burden of what the accused has to show).  No formality in this system (no lawyers, no notice, no explanation) = procedurally defective to the point at which it is simply not rational.  

· Case leaves open the question of whether you could have a system of imprisonment for debt that was procedurally decent.  

· Judge Sachs thinks the court has to decide whether imprisonment for debt is permissible under any circumstance (even if procedurally perfect).  

· Judge Sachs’ explanation for why the broader question has to be faced:

· §96(5) allows legislatures to try to remedy the statute in question and hold the law in force.

· Parliament could fix up the law, and then the question will appear before us again, so we might as well deal with it now.

· Can see as merely a difference in styles (Brennan (Sachs) v. Frankfurter (use our powers sparingly and judiciously and make rulings on narrowest terms possible)).

· Structure v. Style/Stance (relatively formalistic v. relatively substantive)

Shabala (1995)  

· ¶¶26-29 → relates to the question of the significance of the past in SA constitutional adjudication.  There are images of a past in the minds of all South Africans.

· Ferreira
· Sec 417, Deals with examinations of persons of bankrupt companies but generally only if directors of company are convicted of reckless trading 

· Relates to the question whether people should be compelled to answer questions at the hearing 

· 1st question: when you look at the alternating judgments, have they have employed this case to fight out something more pressing? 

· What is the big question? Ackerman pushes this. Does he not want to answer under sec. 25 (fair trial)? 

· Is Ackerman’s assertion that sec. 25 is not applicable convincing? Very technical and narrow, and this not the way he approaches sec. 11. 
· What is going on? Is this not peculiar? 

· He wants to get to sec. 11 and argue it in a particular fashion, if that is so than what is intriguing is the way he does it? How does he get to Berlin? 
· He gives a very clear demarcated vision of freedom

· In interim constitution certain rights were more entrenched than others (a necessary component), many laws would be struck down (couldn’t do Mculloch v. Maryland trick because necessary would be sitting right next to reasonable) 
· It is public conversation that judges are having: public v. negative rights (See Sachs passage) 

· Chalskon is worried about having Lochner decisions within the first 2 years of the court sitting, Court would have a serious conflict with the legislature 
· 3 different versions

· Ackerman, conscious that don’t want to dismiss state intervention

· Chalskon, anxiousness over institutional competency/legitimacy of the Court   

· What was bugging Ackerman? 

· Isiah Berlin as a philosopher thought not everything is freedom, liberty, welfare and equality are good things

· Freedom under 11 (1) in the first stage and the other good things go in the justification stage, sorts it out, but what was bugging him? What case did he have in mind? 

· What do you need “freedom” as opposed to freedoms?

· Which case is he worried won’t be covered? Gun laws?

· Jordan 
· Under 1996 constitution now, Chalkson 
· Freedom of body is protect procedurally and substantively, if you are going to lock someone up you better have a good reason   

· Two crimes: prostitution and crime of maintaining a brothel 

· Limit of economic freedom, 11(1), Privacy, equality 

· Question whether it criminalized just the prostitute or both the prostitute and the customer, court says it is just prostitutes which was the basis of the equality claim

· Second interpretation is that it only covers sex for pay, which brings in sec. 26

· The court found it possible to uphold the challenge by holding the statute broadly, how can freely mean lawfully, so than what does sec 26 add to the constitution, does it just become an EP clause?  

· Two interpretations:

· One is presumptively constitutional and then must find a justification under sec. 2. 

· Generous, sec 1. only applies to lawful economic activity, the effect is that you don’t get any protection if the regulatory law can’t be challenged under a different part of the constitution

· This would make section 26 completely superfluous 

· This is never decided because court says the law be upheld under the broad interpretation

· And in the final constitution the economic right provision was completely re-written 

· Why did the Court shy away from the first interpretation? This would be consonant with general approach, balance of rights are generously construed and any limitations may be upheld under the limitations clause.

· Why even analyze the non-obvious interpretation, which suggests there is something wrong with the obvious interpretation, what kind of law would be unconstitutional under the broad reading? What about a law based on cruelty to animals? 
· Start with quality of life and don’t get past it. Who bears the onus? Either it advances the quality of life or it doesn’t. Court says it defers to legislature, well then why are they sitting there if they can’t review legislature. Designed in subjective or objective sense? Court says in the subjective sense. Desinged is understood as “meant to.”    

· They have a privacy clause, dignity clause, they have a self-evident principle 

· Do Reagan/Sachs there is nothing wrong at all about legislation that is just about morality? Court says yes if it is the Constitution’s morality. Morality must be a civic morality not a particular morality. When a statute is attacked on the ground that it does not serve a public purpose…how can you ever say this for sure when the other side is saying this law violates my constitutional rights! What is this law? 
· How about any anti-hate speech law? How about Bakke? How would you know this promotes SA values? How do you know what a constitutional value is? The epiologue of the interim C? 

· Look at sec.s 1 and 7 – they set forth the values of the constitution. Is this judgment 

· What about bodily safety of these women? Court says the legislature is better off making these judgments. But parliament has never done this before! 

· Brennan write if it means anything to decide as bear or beget a child. 

· Admit that part of the crime is committed in the market not private
· Hugo is an EP case and we will deal with it later, BOR challenge to an exercise of executive authority (clemency power), clemency power expressly granted by a clause in the interim const. Question is whether the executive, acting not in administrative manner, in a special authority vested directly in him to grant pardons. In this case it is general order for early release for a class of persons, mothers with children under 12. Obviously it is sex-discriminatory.

· Court said that this order was discriminatory on the basis of sex, some members said it was not unfair, some say it was saved under limitations clause, important point now is that this executive order was within the substantive constraints of constitution.

· Why is this remarkable? It derives from the royal/executive prerogative, which supposedly fell outside the guise of lawfulness.  

· Court gravitates towards the idea that in our new constitutional order and coercive action of the state is beyond the guise of the constitution. Is this more important than the discriminatory aspect of it? 

· What is a law of general application (in the limitations clause), are these including?

· Pardon power

· Administrative regulation

· Common law (judicial lawmaking) 

· These 3 rulemaking share an attribute which make it fairly debatable whether it is law of general application, they have one attribute in common – no one of them represents the deliberated considered judgment of a representative assembly. 

· The idea is a culture of justification. 
· Look at IC 33(s), it is the 9th amendment

· The issue in the ferriera case the issue was whether the South African Constitution reserves any residual rights with the people (this a lttle bit of misstatement), Ackerman contends that sec 11(1) encompasses residual rights (many people see the 9th amendment as indication of residual rights, there are constitutional rights which are not limitied) 

· One way to do this is to use 14th amendment to say that the residual rights are wrapped up in liberty 

· What U.S. case matches Ferreira? Griswold v. Ct., is the right to use contraception enumerated? Why doesn’t Judge Ackerman invoke Griswold? 
Application

· All 3 of these cases deal with freedom of express/defamation 
· In original South African law plaintiff only have to show publication of defamatory statement, defendant then must show that it is was not wrongful or intentional, you lacked animus 

· Law of defamation changed a bit during the end of apartheid, press had strict liability (intention was off the table for the press), leaving the media with one defense against truth, fair comment. You have to prove that your story is true, which is basically impossible to do against the state. Which meant the closing down of criticism of the state. 

· By the time these cases are brought to court are hugely stacked against the press. 

· Now, the courts say in order to be congruent with constitutional right of freedom, plaintiff has to prove that the statement was about you, defamatory AND why it is unlawful (fair comment, etc.)

· Where does this change come from? He says that there is a developmental imperative where courts look at the common law and comply it with the constitution. 
· Indirect horizontal law is common law crafted by the judge. What is direct horizontal application? You sue the person who is suing you for defamation for violating your free speech. 

· The guy refuses to hire me, because he recognized you for Jewish. He says I have common law privilege to not make a contract. 

· Could say two things: judge: change the common law privilege or judge: defendant committed a constitutional tort by not hiring me, the BOR applies to him   

· Judge says that free speech is not being protected enough and changes the balance to defendant, obviously the judge is just doing a balancing based on the tradition 

· Big case: Declerk 

· Same facts, the pattern is exactly the same, the constitution gives me a right to publish this and you have no right to sue me

· Shelley v. Kramer is now an important component of the reasoning, the issue that even in a private dispute, if the judiciary 

· Is this a textual reading? Is it formalistic? What is going on in the debate? 

· One point: Common law should develop in the lower courts, not in the Constitutional court (reasonableness, unlawfulness, etc.)

· What is the purpose of the constitution? 

· It is there to curb the power of the state, not there to fiddling around in lives of individuals, not supposed to create individual duties 

· Both of them have a particular view of the common law too, they view it as a steady process of legal debate, not radical decisions that would then have to be overturned by constitutional amendment 

· Kriegler, dissent 7 (2) says all means all law

· Says BOR does not affect conduct but when there is conduct justified by law then it is law that legalizes the conduct which is susceptible to constitution 

· Idea that every legal norm has the coercive force of law making authority, so common law just like statute, it is denaturalized, always represents a political choice
· Haufeld – legal privileges, state will make not response, there is no duty/right, if the current state of the law is a legal privilege, is that a vacuum of law or an affirmative decision by lawmaker    

· Apartheid was also perpetuated by private powers….(apartheid was supposed to be the antithesis of this new constitutional compact) 

· Is common law under constitutional limitations carte blanche same without constitutional limitations?

· Kriegler is saying that constitution plays a different role than Ackerman/Kietrich, section 35 

· Ackerman criticizes Shelly v. Kraemer, lots of private relationships will crumble, but says that 35 (3) can be used as a final overruling 

· Also question over who would have jurisdiction over the constitutionality of common law (Constitutional Authority/SAC), Constitutional Court decides whether there is a constitutional question or not 

· Basic rule: Constitutional Court has no common law making authority, Kentridge says that making common law unconstitutional would make a hole in the law (because Court could not make a new common law), not for this court to make common law, a question of power/competency – a duty imposed on judiciary to develop the common law in tune with the spirit of the constitution (but this should be the common law judges)  

· Gardner
· Says that he is confused about direct/indirect but indicates that there is a constitutional question so he does have jurisdiction 

· Says SAC should develop common law not Constitutional Court

· This is moot in 1996 constitution (Supreme Court can do common law, SAC can do constitutional law) but yet you seem them doing the same thing  
· So why is this still an issue?

· Const. Con. Crowded docket? 

· Sharing responsibility/power? 

· There is a will to believe in the civilizing process of the law through the judiciary (they have not outgrown pre-legal realism?)

· 32&33 of Kumalo opinion, 31 she says horizontal application 16 can and cannot apply 

· O’Reagan says she’s applying 16 directly, how does the actual operation differ than using 35(3), develop the common law in spirit of constitution, why does she characterize it as direct application and just not as successor to 35 (3).  

· Does the new constitution change direct/indirect (Declerk response), does it make any difference? 

· Dupleis: no direct horizontal application, but encourage indirect horizontal application under 35 (3)

· Section 8 (2), is this a clear contradictory of Dupleis (says sometimes direct but will leave it to CC to work it out)

· First question: is this right? Did 8 (2) alter the landscape? 

· Khumula: claim that common law of defamation violated his constitutional right to freedom of expression, first thing CC is to say you have it wrong, sec. 16, common law is unconstitutional in the same way a statute would be 

· CC is seeing whether SCA got the balance right?

· Is she is applying 16 directly or is she refusing to as she appears to say she is? 8 (3) 

· Direct application: hold the plaintiff liable for a constitutional tort for suing him under an unjust law

· Court is not applying it this way it is using sec. 8 (3)

· What if 8(3) and 8 (2) were not in the new constitution what if they were just using 39 (3)? An indirect application under Dupleis – Michelman says that you would get the same exact result. 

· Michelman’s conclusion:

· When a case involves 2 private parties and the only rules that are in play common law, the court is required to ask whether it is in sync with the constitution and if it is not then they must revise it

· Dennis

· Thinks this all  has to do with distrust of the judiciary   
· Have to ensure that the constitution radiates throughout public AND private law 

· The whole point of sec 8 is that it was not direct 
· Contracts not enforceable if it is against good morals (analogous to against public interest) 
· Claims that they did not use constitution in Amod, says he is doing a common law judgment

· Review:

· Common law is clashing with constitution, first category of cases where common law rule, incorporates a moral/ethical idea (like contro bono mores) 
· These are the set of cases that common law judges have the most room 

· Is the law the same as it was yesterday? Marriages soleminizes according to the Islamic and not under the Marriage Act, gives rise to legally enforceable obligations as a contract, the problem being that such a marriage might be polygamous 

· Both reach the conclusion that the common law no yields the opposite result 

· Mohammed says that his conclusion is not based on sec. 39 (2), he says bonos mores are an empirical matter and they have changed (constitution is part of the evidence bone mores) 

· What is motivated this strategy by SCA?       

· More it is wrapped up in common law less reviewable it is by constitutional law

· Maybe common law can be normatively better than constitutional law? 

· What about values outside of the constitution?

· Maintain the vitality of the common law (are it’s roots more democratic?).

· Daniels

· Interpret statutes and develop common law to promote BOR, etc., this case involves statute very similar to the two common law cases we have been studying (privileges for “spouses.”)

· Pre-constitutional law excluded partners to an Islamic partners not married under the Marriage Act because it was potentially polygamous
· Constitutional Court has rejected life-partners as qualifying as spouses (same and opposite sex) 

· Same question under statutory law. Is it really the same question? Or is it actually different? Changing the word spouse throughout the entire statutory scheme. It’s one thing to develop the common law and hijack a statute. With statutes there are other lawmakers, who are legitimate. 
· Constitutional Court could have found it unconstitutional under 9 (2), plaintiff would get relief in constitutional law instead of statutory interpretation, does it matter which way the court goes?

· Dissent, issues of inter-institutional dynamics between courts and parliament.  

· No moving common law reaches out and brings in values under bone mores, to common law rules    

· Standard Lease Contract, no changes unless they are in writing, debated in the 60s whether this subverted intent of the parties, the debate here is: do we have in our law of contracts is there an intrinsic principle of good faith/fair dealing…argument that fair dealing/fairness is congruent with the constitution. 

· Another question of waiving negligence liability for a hospital…

· How is this a constitutional question? (sec 27, (health care services) in the other one sec. 26, housing…
· Does constitution require courts to look at rules of common law if they are compatible with some sort of normative commitments that constitution that is there to protect. 

· Part E:

· Asked to what extent was the BOR apply to private relations (horizontally)

· Now we look to whether the constitution (horizontally or vertically) gives positive rights (U.S. rights are usually negative/Deshaney), is giving Deshaney a civil cause of action against his father a protection? 
· The Duty to Aid/Assist as opposed to duty to be left alone

· Should a decent bill of rights guarantees protections against physical harm from non-state actors? Interest in welfare/health care/staying alive?    

· Said to be unusual that South African Constitution has so many positive rights. Posner says we use constitution only to protect protections that would not otherwise be protected. Ordinary democratic forces will provide for basic police services. 
· It might not be wise to constitutionalize every basic human interest, institutional competence, overloading the judiciary, creating promises that will not be kept 
· Does a decent order act like there are positive rights and tries to fulfill those to its outmost potential? Is writing it into constitutional law the right choice? There can be disagreement at both steps. 

· Since positive rights seem like everything constituents want, why won’t democracy just provide it? What about class lines? Carolene Products footnote, that poor people are left out of politics. 

· Tyranny against majority is one of the things that constitutions are thought to protect everywhere, but is this the only thing? The highest political ideals of the people, the ideal polity/society. This is what is captured in positive rights. 

· Were people who fought apartheid fighting for free health care? 

· As far as the text is concerned the state is not precluded from putting before the Constitutional Court, that the best route to 26-29 is the market solution. See sec. (2). 
· If it is doomed to fail, does that make things worse? 

· Judiciary has a role in housing, health care, education, etc. (do judges have any metric for hard choices based on allocation of resources, and policies which could grow the resource pie)

· Are the judiciary competent to make macroeconomic policy choices? Also what are the court’s remedies on these issues? (separation of powers objections) 
· Constitutional Court rejects the idea that positive rights are inconsistent with the constitutional principle of separation of powers. 

· Another line of argument is the under-enforcement of constitutional rights, what is the point of writing them in? To create a situation where voting public can hold executive/legislature to these ideals…(we don’t deal with this as much as the separation of powers arguments) 

· Vermaas/Baloyi

· In U.S. getting right to lawyer was a tedious constitutional interpretation (Gideon) in SA it is right there in const. 
· Vermass is making a warning to parliament

· The constitution imposes requirements on the state to prevent maltreatment of citizens by other citizens (horizontal obligation) 

· Also an obligation that the background laws are in adequate harmony with rights guaranteed by BOR (nothing extrajudicial about this) 
· Balance between woman’s right and man’s right as an accused, the Court gets around it to construe statutes to make them consistent with Constitution
· Reads the statute in a way that does not impinge on right to fair trial of defendant 

· How is 12(1) coming into play here (this is a positive rt.)? The man being prosecuted it the complainant here. Does a two-stage inquiry, during 2nd stage whether the infringement is a law of general application and whether it is reasonable/justifiable in open, democratic society it is because it is a proportionate carrying out of another section of the Constitution. 

· In Carmichelle, the state and state officials are being sued in tort for failing to keep the attacker in jail and out on bail

· The constitutional court the justices of the constitutional court, the common law contains a constant obligation that it is kept in condition which promotes the spirit of the constitution 

· Court says there are many ways to tinker with the common law to address the deficiency, but it is not for the constitutional court to figure out, the trial court takes it back which gives a judgment to plaintiff, unclear SCA says that it is based on constitution or not, eventually held liable for being tortfeasors

· Court wants to anchor itself to common law instead of constitutional law 

· What about a prison escape?   

· Scope of Constitutional Court’s jurisdiction in aftermath of this case?

· Constitution wants to limit the subject matter jurisdiction of the CC, SCA would have control of the rest that CC does not have (the two are complimentary) 

· Constitutional Court itself will decide if it has jurisdiction 

· The category of matters connected to constitutional matters is included in the jurisdiction of the Constitutional Court, what is an example of this? Statutory interpretation clause which says that it should be interpreted constitutionally. The Constitution also imposes an active standing obligation to keep an eye out of common law cause of actions and defenses. 

· What is a case that a skilled advocate would not be able to bring it within the CC? Phoebus looks like this type of example, but is there another example? Michelman is that you can get the Constitutional court to look at the merits of almost any case. Counterexample: Phoebus, court says we lack jurisdiction: it is neither a constitutional matter nor connected to a constitutional matter, it is simply a respondeat superior matter. Could argue that the constitution (property rights) requires respondeat superior in for the care. Look at Carmichele, the property analog to Carmichele. How would they have answered? They wouldn’t be able to say we don’t jurisdiction there would be an argument on the merits. Michelman says Phoebus is not a counterexample just an example of bad lawyering. 

· If there was no sec. 11, would Carmichelle have been decided the way it was? Probably not, but some South African scholars would be object to this. It is impossible to know though. It is a common law tort and not a constitutional tort?

· This is a positive rights case, protective function of the state. Not too far away from Sabromooney, PAC, etc. Two sets of people with protective duties: common law judiciary and the police. 

· The fact that one of the obligated parties is judiciary takes a lot of the sting out of positive rights, the court does not have to order the state to do anything. All the judges will have to do is clean up their own act. So carmichele is relatively modest and unthreatening in this way. 

· Objective principles versus subjective rights – these ideas can be at directly at odds with each other – think affirmative action in the United States. 
· What would push the court away from the idea that bill of rights is just a list of individual, subjective rights? Conflict of rights – constitutional principles give you something to go by when rights clash, this is a big reason to move towards objective principles once you have horizontality.

· Next cases are real positive rights cases: ordering the executive and even the parliament, court is mixing it up with management of public sector. 
· Sabromoney

· A man who has chronic illness, including renal illness, needs access to dialysis or he will die, he has no private funds

· State is not killing him, the disease is. 

· Court goes through decisions in India, but says nothing to do with SA law because the constitutional text here gives more guidance in these types of these cases.    
· Court says this does not fit under right to emergency care. Someone showing up bloody, chronic fatal illness is not the same thing. Court is reading 27 (3) as a never again. They don’t want to be in the position to impose the government to provide treatment to everyone who needs it without constraint cover of 27 (2). 

· Is this a toothless tiger? Need to look at the next two cases.  

· Court channels back to 27 (1) away from emergency care, 27 (1) seems promising but Court says 27 (2) carves down (1) (reasonable resources, etc.) 

· So court will review if official policies match to 27 (2)…court says yes. Court should be hesitant to interfere with rational decisions made in good faith. Seems like this is in procedural rather than substantive terms. Is sec 27 (1) doing anything then? All you need to do it in a non-dishonest manner…
· What does Sabroomeny’s lawyer want? How do states get money? More taxes? Inefficiencies? But you need technicians, etc. What do you take away from? Other positive rights? Education, housing, etc. 

· Michelman has a beef about the judgment: the only obligation by 26 (1) and 27 (1) is the subsection (2), reasonable measures; 
· hypothetical case: the SA parliament enacts a statute (or minister of health issues a regulation) that no veropine will be administered in SA hospitals (public/private) because no research supported it. Constitutional litigation, doctors under 22, what if some representative of patients wants to challenge under 27 (1). Well no real case if 27 (1) is completely defined by 27 (2).  

· Aside: later court claims that they can’t define “minimum core” but they can interpret “reasonableness.”  

· Keep the idea of negative enforcement v. positive enforcement in mind, the difference between TAC case is that it gets in the way of doctors in private settings 

· The remedy and standard are equally important in these cases

· Facts: A group of destitutes, they leave their initial housing site voluntarily and good to a new site, and one day state authorities bulldoze the shacks, destroying shelter and building materials. The people have no means on the market and are out in the cold. Find a legal services attorney and winds up in the constitutional court. 

· This is direct application, no common law development, court says government has violated sec 26 of the constitution. In what respect?

· They developed housing plans

· They appropriated funds 

· CC said they did something wrong that is very specific – no component specifically the needs of people in the worst housing crisis (see paragraph 39) 

· Court passes on “minimum core” for reasonableness, which is in the constitution (p. 95), housing plans which make 0 provision for people who have nothing is not reasonable – what is the normative content of reasonableness? It is not purely procedural, there is some political morality calculation taking place in reasonableness. 

· Court says explicitly that no one has a subjective right to housing on demand – court has a vision of South African Society as sectorially divided. Court is saying that it is distributional unreasonable, a plan that leaves a certain sector completely without benefit is not reasonable and is inequitable. 

· How can court judge what amount needs to be done? They only say you have to do something. What if government comes back with a 10K plan? 

· In the amici, they try to invoke human rights instruments which refer to a minimum core, court says they can’t adjudicate “minimum core.” What is the difference between two standards? 
· Previously, Court wanted to maintain some control over the process, if the court did not have some supervisory function the order would be completely empty (see article Michelman sent)

· When the issue gets to the court the government had already settled with the plaintiffs, so this case was about the broader of issue of whether positive socioeconomic rights would have any teeth. 
· Problem with this decision is that you can make just a nod towards the poorest of the poor. In this case, why was the court scared off by the supervisor role?    

· In TAC, the minister of health that it wasn’t certain that government would abide the court. Very tense decision.

· Politically, these rights have been vitally important – what is interesting is that in South African in its own policy so dramatically to neoliberal form of government. 

· The legitimacy of the entire enterprise is necessary for the political survival of South Africa maybe even more so than subjective rights for individuals. This is a huge burden on the judiciary.  

· Kayleni

· no party is claiming a constitutional violation:

· Facts: there are huge floods, poor people are displaced – state offers to move the residents to state land next to a prison and a residential area, the current residents sue saying that the temporary housing will be a common law nuisance 

· Also claim that the executive does not have the power to do this without parliament authorization, courts says that if the constitution requires them to do it then they are authorized to do it as well  

· Main idea to take from this case: Discussion of the idea that positive rights effect litigation that doesn’t even involve a suit against the state (we have discussed this before), horizontal application, no claim that the government is obligated to provide them something

· Bartmann case

· Extension of the same theme, although how sec. 26 is operating in this case is hard to figure out, but it must be because it is in front of the CC: But what is the exact constitutional question? 

· Lower court says squatters are trespassing, Sup. Ct. of Appeals construes the statute that eviction must comport the public interest 

· Municipality wants to move them to a different locale, but squatters don’t want to go, there are other areas that they would go, but municipality doesn’t want to because it would be disruptive to the housing plan they adopted (understandable, right?) 

· Court bases its decision on statutory factor 6 (3) (c), (whether a viable alternative is provided) 

· What is the connection to the constitution? 

· Michelman: Basically, that whether the alternate housing is high enough standard to meet constitutional right to housing (specific issue is whether they could be evicted from the alternative as well)  

· Davis: but they seem to focus so much on this idea that they could have been re-evicted from the land that it seems correctable by statute 

· TAC

· Hypo from posting: Statute forbidding natrovine treatment at privately owned clinics, how would court dispose of this challenge by management of a private hospital? 

· This hypo is of the state’s negative interference of private actor, not a state obligation to provide a good/service, does TAC provide any guidance? 

· Paragraph 46, in addition to the obligation to provide by 27 (2) – 27 (1) also imposes a prohibition to interfere negatively in administration of medical services by private actors (obvious, but very important) 

· Paragraph 39 – Saw this in Soobramoney, 27 (1) does not stand independent of 27 (2), full scope is found in 27 (2) not (1) there sole responsibility is to make reasonable efforts given resources, etc. 

· Summarize what goes on:

· Court says each reason for the government roll out plan is not justifiable

· Full package might cost a lot, but the cost administering free pills is negligible, etc.  

· Critique that courts should not be going to do this stuff, but the response is that is what courts were created for: a second look!

· Another question: Does sec 27 (2) help the health care system? Would there be better health care without court intervention? 

· Has the court intervention made any difference? 

· Is the difference any better or worse? 

· Paragraph 38, towards the end of the discussion where court says 26 (1) and 27 (2) are coupled 

· Court talks about the role of the judiciary 

· Court rejects the argument that all they could do in this case is declaratory

· Makes a point about Brown v. Board of Education, they could used Brown to show the perils of deferring but instead in this case the Court doesn’t take a full supervisory role; they trust that the government will comply even though they say it is something more than declaratory, lack of structural/supervisory injunction 

· Discussion about separation of powers 

· Almost two years later, the remedy from the case has not fully implanted (according to TAC; see articles); naviropine 

· Difference between a reasonableness and policy questions is very unclear.     

· Paragraph 138, court makes a very specific ruling even though it is not a supervisory injunction

· With all of this being said – do you think that these particular social rights being in the constitution made a difference? 

· Jesse’s point: so few cases that involve these  rights, but what about the newspaper articles: a lot of discourse about these issues 

· These cases cost money so not many will come before the court, we need more funding 

· Has this litigation changed South African politics? Probably not, but in the grand scheme it has created a culture of justification – where this bites best, when there is clever lawyering together with NGO (politics and law) 

I. Equality: Development of Doctrine

· In Permanent Constitution it is sec. 9 

· After it is all said and done, how different is the doctrine hammered out from what we’ve worked in the U.S.?

· Very similar to Canadian doctrine, especially with respect to…

· Contains essentially 3 clauses

· EP clause (9 (1)) 

· Discrimination clause (9 (3) & (5)) 
· Saving Clause (9 (2)) 

· Would it be any different if we just had Discrimination Clause not EP or Savings Clause

· Unfair discrimination 

· Discrimination clause does not forbid all discrimination even on the explicit suspect classes, entertains the possibility of fair discrimination 

· What is the notion of fair or not unfair?

· What about direct v. indirect?

· The list of grounds is not exclusive, what are these other grounds? 

· What is the relationship between 9 (3) & (5) and limitations clause of 33 (5)? 

· Could have unfair discrimination which is based on human equality, dignity and freedom  

· Hugo 

· Unfair discrimination on basis of sex

· Although Goldstone said it was fair

· Majority said the right against unfair discrimination has been limited but it is justifiable under the limitations clause 

· The doctrine on race-based discrimination (subset), CC in Walker and others is doctrine could have been developed without 9 (2), the court has not yet used crucial weight on 9 (2); no idea how it use it in Bakke 
· Why does Court keep its distance from 9 (2)? 

· Is the constitution any different with 9 (1) present? 

· What kind of case does section 9 (1) hit, that would not similarly hit by 9 (3)? 

· 9 (1) is the textual home for rational basis for any type of classification

· Not every statutory use of a classification is constitutional (every criminal classifies) 

· Must also be a rule which makes irrational classifications unconstitutional (couldn’t find this in 9 (3))  

· Wilson v. Lee Optical 

· Couldn’t it have been outside of equality completely, just a general principle of the constitution that all laws must be rational? They didn’t decide to go this way. 
· A differentiation falls within the discrimination if it carries the potential to be an affront to dignity – discrimination is tied with dignity

· Discrimination based on the ground that carries potential to offend dignity 

· And it is unfair if it does offend dignity  

· Ntuli 

· If you were currently serving your sentence and were not represented by a lawyer you needed a judge to certify that your appeal is not frivolous, if you do have a lawyer or not in prison it doesn’t need to be certified 

· The rational basis was that people in prison who are pro-se more likely to file frivolous suits, looks like Romer v. Evans, Court says that this right is too important (access to justice) for this to be enough to be the rational basis 

· Hugo

· Involves a differentiation based on sex: Mothers could be released, Fathers could not: sex is ispo facto a discrimination, onus on defense to show it is not unfair, 3 judges say it has been met (but 1 says limitations clause overrides) 

· Here’s the real question: 

· The majority view (Goldstone): although being a differentiation based on sex and presumed unfair but president had dispelled presumption of unfairness 

· When Goldstone says that discrimination against fathers is not unfair he is absolving this discrimination of assaulting the dignity of male parents under the age of 12 (discrimination is tied very closely to dignity), is this really true? 

· How does he dispel it? If you understand it in Hugo can understand it other cases. 

· It justifiable in terms of SA constitutionalism. How does the fact that an injurious act be justifiable? Circular: it doesn’t impinge on dignity. 

· What audience is the court addressing? 

· Fathers? Men? All SAfricans? 

· Assessments of ties to dignity are tied to how a good South African would/should see the case (see Walker case).

· Jesse: Plessy v. Ferguson  

· Paragraph 41: Court seems to deferring to the President

· Also issue whether this is reviewable: Court says that this is at the very least reviewable by CC (earlier in the course) 

· Is this case also one of the triumph of rule of law (beyond equality)

· Dignitarian Jurisprudence Paragraph 41 (edited out) – use of comparative law to lift up the dignatrian jurisprudence 
· Dissent has a different view of dignity

· O’Reagan is saying that woman are more discriminated against so this ok (this what Krieklan objects too): think Schelsinger, women officers get a longer time to get a promotion (upheld)  

· Shouldn’t we looking beyond women as caretakers? 

· Seems to be avoiding limitations clause

· Wouldn’t it be weird to say unfair discrimination is justifiable?

· Limitations clause seem to fit awkwardly with equality     

· What about the case being argued as a children’s rights case?
· Ryan: only works when subjected (non-dominant) group gets the benefit: Change it from sex to race? Release blacks not whites, which group is dominate? Could it only justify if it is whites? How can you answer which group is dominant.

· Look at O’Reagan v. Kreigland

·  Harksen
· Harksen was a crook

· Insolvency Act which allows magistrate to get to solvent spouses property

· Case is Mrs. Harksen in Equality Claim

· Goes through the entire Equality test… 

· Why didn’t they argue that it was indirect discrimination on basis of sex (she would have had an easier time getting court to say it was unfair)  

· Para 51 – Goldstone says that if you can’t show that the discrimination does not fall in enumerated grounds then you have to show that your dignity has been violated 

· Par 96, 103 – Unremunerated basis of marital status, was O’Reagan looking it at it differently than Goldstone?

·  If it was on the basis of sex, presumption that it was unfair…so why didn’t they argue on this basis? 

· Overwhelming insolvent person will be husband, so disproportionately women will be effected by this law

· Not only discrimination on basis of sex is unconstitutionally, it must not discriminate unfairly
· Indirect discrimination can also be unfair

· What is going on here?

· Why did framers add indirect what were they afraid of missing without adding indirect? 

· Racially disparate impact (covers Washington v. Davis) v. Express intention (including sels s & l) 

· Active intervention v. passive failure to act (how about requiring government to recruit more blacks into public jobs) 

· Express v. Non-facial, but specifically intended (most like U.S. Doctrine)  

· Point is that despite indirect being in the constitution, the Court could parse indirect and direct to completely replicate the U.S doctrine     

· Walker

· Constitutional Court gets the most broad/protective of indirect discrimination, covers all disparate impact cases, if it had chosen #3 (non-facial but specifically intended) Walker would have been immediately dismissed (even Sachs rejects the view in his dissent) 

· What is wrong with this approach? It would maintain status quo.

· Section 9 (5) makes it directly horizontal --- employers, landlords, private universities etc – prohibited directly in the constitution…court does not want to rule disparate impact 

· Look at 31, 32, 33 – Already committed to impact-based determination of discrimination in Hugo, it is the impact that makes discrimination so evil – having done that they can’t turn their back on impact 

· 47-48 – Bill of rights is their to protect individuals against abuse against majorities
· 80 – racial groups are entitled to equal treatment 

· Majority

· Indirect discrimination includes racially disparate impact 

· Sachs has a problem with this

· Sachs says it can’t mean this, it would be to undermine the constitution to reach this conclusion – he says the constitution is committed to transforming So. African society to a non-racialist condition, the imprint of apartheid is on society and the point of the constitution is to take it part that is not race-neutral

· Everything the state does to achieve the vision of the constitution will come under scrutiny under disparate impact (109, 111, 118)

· So what would Sachs doctrine be? In 113 he says don’t need proof of specific intent to discriminate is required but he rejects racially disparate impact, so what is left? Disparate Impact + 3 additional factors listed in 113

· So how would he respond to this case? He doesn’t do the analysis but looks like this case would fit very well. 

· What about if you layoff only white workers? This Sachs would definitely say this is race-based discrimination. (he says this in 119, etc.)       

· He also says that in this case the discrimination is not unfair

· Start with 129, the majority held selective enforcement to be unfair discrimination (state justifies by the fact the they needed to change culture of nonpayment)  – Sachs admits this could impair dignity but your dignity is not impaired if you are asked to participate in the transformation of society
· Offense towards to dignity needs to understandable and legitimate – Sachs is saying it is not degrading to be drafted to help to achieve the grand vision of the constitution, this makes it less unfair (look at paras. 130, 132) 

· Court is saying that discrimination is bad because of the way it hurts people not based on the intention (this is U.S. progressive complaint the U.S. discrimination doctrine)

· Dignity is the core concept here, but it is not simple subject. It is not a question about how a person feels. It quresionts the presponse that is legitimate given the goals of the constitution. This is how you take the sting off the dignitary conception of the hamrs of discrimination.

· It is not clear that there is any disagreement between Sachs and Majority in this point. Longa believed differential rates was legal, he objected to the selective enforcement – moreover, he says that if the council had formulated the selective enforcement trasnaparently, rationally, honestly it would NOT be unfair (para 77-78)
· What is equality from South African perspective?

· All about dignity (Sachs view) 

· But there is a specific right to dignity, why not give equality its own, individual force? Why force equality to dignitary conception? 

· Paragraph 126 in Walker (quoting Dworkin; does dignity give way?) seems like court is suggesting that at some point it does give way. 

· Suddenly when black people get power dignity becomes a huge issue, when for 300 hundred years no one cared about dignity 

· Enthusiasm for bill Rights was precisely to maintain the status quo, to defend against majority rule 

· Court engages the document as if it was pure doc but it was hammered out as political deal, was it really an idealistic document?  

· National Coalition v. Minister of Justice
· Paragraph 24, Ackerman says that it is on a specified ground, establishes that anit-sodomy it is unfair discrimination 

· Then he goes on to say there is also a violation of dignity, what is the difference between this and equality? 

· Davis point is that there is not difference   

· Why isn’t this argued as sex discrimination? 

· Are they trying to stretch the concept of dignity?
· Says that South African is substantive as well as formal 

· Does the court overreach the “like race” arguments? 

· If you are going to individualize equality what about the serious redistributional effect of the society that the constitution was committed to? 

· Davis point: 

· In 9 (1) they shoved in the word equal benefit in addition to equal protection?

· Derived from Canadian jurisprudence: concern without equal benefit there would be no distributional element, it would be all formal concept, relied on Canadian case called Eldridge – go beyond dignity to distributional concept of equality – go past your dignity and affect your wallet

· Court said there is no need to go this route

· Paragraph 60, why is 9 (1) there then? Is it just a gatekeeper to 9 (3); Davis says the key is Sach’s paragraph 123 – about judicial activism; they have never used 9 (2) 

· Can you ever achieve collective project towards equality in an individual case? Each of these cases involve individuals. 

· See para. 129 
· This cases raises the question whether the equality formula is good one to achieve the vision set out in the constitution? 

· Does the focus on feelings/dignity hold back the redistributional goals of the equality project      

· Seeking more support from the estate than the will provides, if she is his spouse then entitled to it, if not only entitled what is in the will 
· The other set of cases, involve partners of the same-sex, who have formed a life partnership (satisfied that relationship conforms to married couple commitment level), partner is seeking a benefit that would be available he/she if spouse, but in these cases statutes say that denial is required by statute because partner is not a spouse 

· Another case called Foire: on the docket of Sup. Ct. of Appeal, was actually in front of  CC: two women tried to get married and tried to register their relationship as a marriage and officials refused, saying their was no authorization in the law to issue same-sex marriage but as far Michleman says that it is only in common law that marriage is between man and woman, not in the statute, which means that at least form of the intervention is direct or indirect horizontal application of equality/dignity clause (this is why it went to SCA first involved common law), but obviously will come to the constitutional court  

· Question: when case arrives it is on the same footing as when Goodrich arrived at SJC? Are the cases different? 

· Constitutional Culture is different 

· Here the norm is not laid down by legislature, since we are dealing with common law, which courts were responsible for in the first case

· Davis: this is not much of political concern in South African community, death penalty is much more politically devisive/tenouous for courts 
· One big difference in the cases: same-sex partners are getting the same substantive rights as married couples (except the name of the marriage, which still applies), so maybe this seems like a harder case for judicial intervention since judges have already intervened so much already 

· The dignity strand has central significance here and in the second Goodrich case, because that is what’s left 

· Coalition 

· Section of immigration laws which make it definitely easier for life partner who is a spouse as opposed to a non-spouse to immigrate to South Africa to be with their partner

· Court says that it is both on orientation and marital-status grounds, and unfair discrimination on both (both listed in constitution) 

· Is this discrimination direct or indirect? Based on Walker: it’s not direct, any spouse gets the benefit – you can marry anyone you want. But if you read the opinions carefully (para. 21), this is sexual orientation discrimination in effect. 

· Why was Ackerman not satisfied by just analyzes as direct discrimination of marital status, why did he go to indirect sexual orientation discrimination? 

· They don’t want to address opposite-sex life partners 

· It could be fair/justifiable for opposite-sex life partners 

· Two potential remedies for courts

· Read spouse or married broadly but no longer a constitutional case, except that broad reading is 

· Refuse to read it broadly and grant specific relief to these applicants

· Write-in new words into statute (this is what the court chooses to do) 

· Daniels -- Judge came to the conclusion that you couldn’t stretch the word spouse that far, it necessarily implied marriage at-law, and must read in “and shall include unions under Muslim law”    
· Judge Sachs – paragraph 19, state says that they had a choice to conclude a marriage under South African law, says that spouse should include Muslim marriages – he says what are we worrying about? Why prefer on linguistic meaning over the other? 
· What is going on here? 

· See Paragraph 30

· Another case

· Case that Judge Davis decided 

· Two people not married, live together in life, monogamous partnership for 16 years , issue is that the partner seeks to challenge the same laws of claim against in the estate, were that she would be married she would have the claim 
· She makes an equality claim

· How would you approach?  

· This constitution is famous for express social/positive rights guarantees (26, 27, 28, 29) but the question is there a way that the equality clause could be a positive right?  Does anything in the reading suggest such a thing? 

· Hoffman

· SAA is a state actor – vertical not horizontal 

· They have refused a job to Hoffman because he has HIV (asymptomatic), they have a rule with explanations that make some business sense

· Is this a gay rights case? No one puts in this frame. 

· HIV is not a listed ground in 9 (3) and the differentiation doesn’t seem to be hooked in any other stated ground (not disability?)

· Non-listed grounded – tabulation in Harksen – only if it is discrimination does fairness become an issue, here for the first time we see a differentiation on an analogous ground the axis of differentiation that is fraught with the potential of impairment of dignity or some comparably serious harm.

· Issue of asymptomatic v. symptomatic. 
· Two idea:

· Society has socially constructed HIV persons as dangerous/sick, state is reinforcing this (paragraph 28), Society has responded with prejudice (pandering to social norms, acting if they expressed a material truth)

· What obligation does the state have to protect the passengers from a sick airline attendant? 

· This goes to the heart of whether equality provision gives positive rights? 
· There is a hint of treating it as disability case much in the same way Congress legislated it for U.S. for business affecting commerce (para 38, 34), discourse on public stereotyping, talkes of duty to aid, duty to protect even if there is a cost – when you think about all anti-discrimination law has cost of protecting someone 

· Couldn’t any negative right be re-framed as a positive right? What is the difference? 

· In Khosa around paragraph 74 the notion of stigmatization comes up again, but here the state stigmatizes by its very act of treating non-citizens as less deserving of compassion, inclusion, etc.
· Key Question: Larbi-Otom, is a similar case – why did they leave out citizenship? They probably thought that there would times when it was ok to discriminate by citizenship. Is the dignity analysis that it is a analgous ground buying into the same societal stigma as Hoffman? Doesn’t seem like society does this (not socially constructed), the dignity problem is of distinguishable type.

· Thoughts, what is so destructive of dignity here…similar to Walker, minority, vulnerable – the key is here y definition that non-citizens, who don’t vote, are a political minority, obvious line of vulnerability, like Walker being a white minority – also political vulnerability

· In Dawood there is a fourth dimension wher protection of dignity becomes more substantive – a wife’s dintiy is impaired by not living with hter husband, no stigmatization involved, it is just the fact that it is dignified to live with one’s spouse                
· Dawood

· Issue of foreign spouses and their ability to live in the country 

· Para 3. judge says there are two issues – increase in price, and whether spouse has a temporary resident card (para 39) 

· Why is this a dignity case? What type of work is dignity doing here? Why not an equality case? 
· Ferreira refused to consider liberty/freedom as a self-standing right, is there now a self-standing right to dignity, unhinged form equality? 
· Para 37, seems to support this idea  

· Khosa

· In light of the dignity concerns, what does this case tell you about dignity?
· Paragraph 38 will tell you that exclusion of non-citizens violates 27 (3) (defining everyone including noncitizen permanent residents)  

· How does dignity creep in?

· They could have written this in 5 paragraphs

· Keep paragraph is 44 

· In 45 she says that all statutes must be consistent with 45, in this case equality 

· What do the equality case when it is under 27? Or why do it under 27 when you could do it under equality?

· There is something happening here, the clue is given in para 79-80, catgroization of dignity – protean concept of dignity has crept into socioeconomic rights – dinity powers the iniqury and shows up in a distributional context 

· First case where fiscal considerations were explicitly made (court actually analyzes the costs)  

· Additional theme:
· All involve the question of relationship of Bill of Rights and pluralism

· A bill which limits creating something like an all Afrikaner school

· He says the amendments are redundant but so what? 
· At the strictly textual level, the responses made by the court is weak 
· Christian Education

· Use of corporate punishment in state schools has been held unconstitutional this involves a different question: schools are independent 

· Statute says no corporal punishment in any type of school 

· They want the two guarantees to be cumulative and intertextual approach where they look at rights in conjunction

· Here why was the plaintiff so intent in the cumulative approach? 

· Focus on section 15, in what ways would 31 strengthen their case?
· It’s important that the chastisement is in an institutional setting, some setting of civic-ness and public-ness to it

· Does this case present a conflict between two sets of constitutional rights of children versus religious community rights?

· If there is no horizontality then there is no collision 
· Judge Sachs says his ruling does not depend the fact that 

· Multicultualism is important but sometimes it must give way, not smacking your child is more important than multiculturalism 
· PLURALISM is the issue here (related to collective rights)      

· Daniels and Darwood we saw the court grabbling with multiculturalism and pluralism, and debated the idea of social construction 

· Prince

· Wanted to become an attorney, had 2 convictions for cannabis and says he will continue to smoke

· He makes a claim that forbidding cannabis use without religious exception is unconstitutional, breaching the freedom of religion 

· State says the right is limited – but it is justifiable under war on drugs and echoing the Smith court 

· Christian Education also has a principal balancing, think of our history, antithesis of the image of want to project 

· Where is the principal balancing here 

· Princpal balancing v. instrumentality 

· Smith

· Scalia: general law never needs exception

· Blacmun: requires exception

· O’Connor: says sometimes exception is needed but in this case state interest trumps 

· Chalkson majority in this case appears in the spirit in O’Connor 

· Sachs says that one of the steps in limitation is weighing the importance of the right, a right can be so important in the constitutional scheme and state has to come up with a very compelling reason to limit it 

· Reply in para 63

· Nature of the right seems to be so strong, legislature to do it, not a juristocracy 

· If State was able to show stats that death penalty deters: not sure because of values that court wrote into the decision, the dividion on the court whether it is equal and multicultural at the same time 

· Christian Education (para 21, 22); CP 11, CP 12 the court goes on to say that constitution complies with this principles in a number of different ways, protection of diversity is achieved by indirectly by double mechanism: positively enabling and negatively enjoining the state not to deny them the rights 

· Paragraph 24 a number of provisions to help court carry out and it cites: section 15 (3)(a)(1),  section 30, customorary law stands on the plane with common law, section 39 (2) 

· This case involves a constitutional challenge to a customary law rule: the male primogenitor is codified in customary law in an indirect way in the general law of South Africa as well   
· Rule Primogenitor: if you are female you can’t inherit, all males come firsy 

· All which directly differentiates on sex and race; think of Hugo/Walker onus is on state to show it is not unfair 

· The unconstitutionality argument is pretty straightforward, what could possibly said on the other side? 
· How static of law, how democratic should the law be? 

· Westernized version of individual equality v. African tribal equality 

· What equality and whose equality, and how best to achieve it, who is that everyone every group? Or every ONE? 
· In this case the dye was cast in the liberal tradition, not without reservation or qualification, etc.    

