I. Introduction
· Knowing the details of law is more important than in any other course we have taken so far.  

· The law is with almost no exception what the Supreme Court has ruled.  Only 137 judges have ever served on the Supreme Court, a continuity where you almost get nowhere else, which gives it a learnability.

· In 2001-2002, 79 cases were decided with opinions, out of 8000 cases which were asked to be decided.  Used to be 180 cases in ’80’s, in ‘60’s it was about 200  cases.  They have cut back so there can be more coherence and thought.  Every case must be decided before the end of the term.  

The structure of the constitution fairly straightforward:

· 1st Article: Congress and how it is set-up (interesting that this constitution has to actually set up institutions)

· Sec. 8: Powers that are vested to Congress mainly in this section

· Sec 9: What congress may not do. (a rudimentary bill of rights) 

· Sec 10: One of the few sections that explicitly refers to the states (assumed to exist, because they did), this says what the states cannot do, not a very long list. Protection for right of contract, shows how seriously it was taken.

· 2nd Article: Sets up the Presidency

· Sec 2: Sets out powers, it is remarkably spare given the important the position it has become.  Stuff like “the powers should be faithfully executed.”

· Article 3: Sets up the Judiciary

· Sec 2: Sets out the powers, decide certain cases controversies

· Sec 3: Some limitations

· Article 4: Relations between states 

· Full faith and credit, privileges and immunities, knitting us together in one nation

· Article 5: Amendments 

· Article 6: Status of constitution as supreme law of the land, anyone who has an office, federal or state, must swear an oath to uphold the constitution

· Article 7: How this constitution itself is ratified

· Amendments 

· The style is very succinct, deliberately un-wordy.  

What confirms authority on the constitution to be the constitution, within the constitution itself? 

· Article VII, Article VI 

· Article VII says needs to be ratified by 9 State CONVENTIONS, which is an important point, the reason is that the convention was not an ordinary institution; it created the entities of its own approval which did not exist in state law. This undercuts the notion that it is the states that ratified it. 

· PREAMBLE (ordain and establish the constitution), “we the people.”  The declaration of independence started “we, the delegates.”  The articles of confederation, which was actually passed by the state legislatures, said that amendments had to be unanimous. This document says 9 our of 13, so in fact they deliberately violated the terms what they were told to do by the continental congress and articles of confederation.  The document is revolutionary document and it stands on its own scaffold.

· All together this is a new order of generation, conventions, 9 out of 13, etc., which is a very important point.

· Fortunately all 13 signed on, don’t know what would have happened if 1 did not sign on. 

A. Judicial Review

1. Marbury v. Madison

· Some argue that much of Marshall’s opinion is dicta.

· The three questions they must decide is 1) whether there is a right to commission, 2) is there a legal remedy, 3) and whether the Sup. Ct. had jurisdiction.  
· In the end the court decides that they do not have jurisdiction so they did not even have to address the first 2 questions.  
· They came to the conclusion that they did not have jurisdiction because the Judiciary Act of 1789 was unconstitutional, because the constitution says that original jurisdiction can exist for the list in the constitution.  
· The court had to say that the provision giving them additional original jurisdiction was unconstitutional.   
· This is an act of judicial review, the Court holding an act of Congress unconstitutional.  Why go on (or being before) from here?

· Court could have said that no need to decide jurisdictional issue because Marbury has no right to the commission. But Marshall wants to force his own hand, to show that he has to decide the jurisdictional issue.  In this particular case, the jurisdictional issue is the biggest issue by far (the entire issue of judicial review).  If he went straight to the jurisdictional issue, it would have seemed like he was too eager.

· What does Marshall say about the mandamus issue? The mandamus can only be issued to a particular officer of the executive when it is a duty.  Cannot issue a mandamus against a discretionary power.  Administrative law is all an exegesis of the very short discussion by Marshall, he set the basis when the courts can and when they may not interfere with the administration of government.  If the task is required by a discrete law it may be enforced, but if it is a political task it cannot be enforced by the courts.  The only reason here that there cannot be mandamus is because they went to the wrong court; they went to the wrong court because the judiciary act of 1789 was unconstitutional.  

· A remarkable thing to say the law was not substantively in line with the constitution, a truly new departure on the part of John Marshall. Was he right? Did he have to do this? Remember the Tribe quote that it is possible to have a system where the legislature or president is ultimate interpreter of the constitution.  So could say that if legislature passes the Judiciary Act of 1789 it is compliant with the constitution because the legislature says so. 
· This happens in Canada, if the legislature comes back 2nd time and says we mean it is compliant with the constitution, it can prevail even if it struck down the first time by the Sup. Ct. Some countries have separate constitutional courts, or judicial review prior to passage of the law but not after.   

· So judicial review is not inevitable. Marshall says it is not inevitable but any other way is wrong! Most of the world agrees with this view, Canada, etc. are the exception.  

· Why does everyone think judges considered so impartial? 
· One answer is that judges must at the very least required to decide the cases put in front of them.  

· Earlier in Hayburn’s case, what are they going to do with revolutionary war veteran’s pensions…Congress decided to give it to the Courts, and the Courts would decide who gets what and then Secretary of War would decide based on the recommendation, the Circuit Court says no because it is not a case or controversies.  Courts must always make a final decision, this statute just gave them the power to make a recommendation.  Marshall is saying the same thing, I am not going to do this work, because it is not in my power.

· Why is the whole world content to have this enormous power in judges, it is power over democracy? Saying the organs of democracy have failed. There is a mystique about judges even when they are elected.  It is in the Bible, Koran, etc. It is superstition we have and hold. 

· Martin — the constitutionality of the act of state body, they said the same thing, if we have jurisdiction we do not defer to the previous decision maker, we have got to decide the case or controversy.  And all we can do is look to the law, we don’t defer to anyone but the law.               

2. Mculloch v. Maryland

· Maryland had two line of arguments of why they have the right to tax the federal bank:

1) Argue that Congress has no right to charter a bank because constitution does not explicitly give Congress this right (Article, sec. 8 says nothing abut banks) and that it is not “necessary or proper” in the execution of its powers. If Congress had no right to do it then Maryland says they can tax however they want.  Marshall Disposes of it by saying Congress can decide the most efficient means of executing their given powers within very broad “propriety” boundaries.  

a. In the Articles of the Confederations does not give federal government the necessary and proper powers, just express powers.  Marshall could have added to this argument that the intent was to add to the express powers of the federal government.  

b. Metaphysical argument that the constitution is the creature of the states, not the people. So what? Does anything follow from winning this argument? Marshall does not think this very significant. 

c. Marshall also argues that in other parts of the constitution they say “absolutely necessary” whereas here it is a just “necessary,” an intra-textual argument 

d. Practical arguments that have the power to establish enforcement of post offices, courts, etc. Remember that the constitution is a framework for government not the execution of government.

2) Even if Congress has the right to charter a bank, nothing explicitly saying that States can’t tax the bank that government charter.

a. Marshall argues that if the Congress has the right to create something it has a right to preserve and the State does not have the power to destroy it (the power of tax).

b. Also, Maryland has no right to tax non-constituents, people have no ability to protect themselves by voting out Maryland government. (will encounter this again in the dormant commerce clause). 

· One argument not made is that Congress never said that States can’t tax the bank even though it could have. This would preempt the Maryland tax law (by implied preemption). 

c. Preemption is given force by the Supremacy Clause. 

d. But Congress did not explicitly say the bank could not be taxed and Marshall did not make an implied preemption argument because the state has no power over the federal government in this realm.  Just like a law setting up an army does not need to say it preempts states, because states do not have the power to set up armies.  Could also say there is a kind of implied preemption in all sort of statutes of this sort, but this is distinct from Marshall’s argument which is that preemption is not even necessary. (One example: Where does a state sales tax on U.S. stamps lie? Inherent immunity from state regulation or implied preemption analysis needed?)

3. U.S. Term Limits   

· Arkansas wanted to limit the terms of senators and congressman.  Does the qualifications clause of the Constitution preempt all state legislation on the qualifications?  The situation is different from McCulloch, according to the majority not even Congress can add to these qualifications, nobody can.  Different from the preemption issue, it is the constitution that is preempting in a sense, not Congress.  

The same sort of arguments of whether the constitution a creature of the states or people? But again, does this argument get us anywhere? What If Thomas was right that the constitution was creation of the states? Stevens thought it made some difference here.  

· No externalities here, Arkansas is only hurting itself, but maybe not, congress sets national policy and represent the nation as a whole. 

· What about the argument that power to restrict is the power to destroy…just like the power to tax by McCulloch

· Thomas could say the people have to choose it for themselves, but Stevens could respond by saying that people have bound future generations as well.  The people must be free to choose to who to elect and legislation cannot impinge on this freedom beyond the narrow constraints of the constitution.  Relies on the Adam Clayton Powell, where Congress wanted to kick him out, but court said no, it must be the people who kick him out.   Where is this in the constitution that this essential to our democracy, where does Stevens grab this from? I guess “We the people…” if we add anything to the qualifications we are adding a layer between the people and the government.  

· This case is very close call, much more so than McCulloch

Bush v. Gore

· Is it incompatible with U.S. Term limits? 

· According the count certified by Katherine Harris, the official winner was Bush. At this point there was challenge which went to litigation in state courts, the Florida Sup. Ct. came up with its own system of dealing with the challenge.  The system under the law each contested vote is subject to litigation.  The Sup. Ct. ordered a recount.

· What is the article 2 argument?

· The law in Florida says one thing and the Florida Sup. Ct. just made it up.  Article 2 says that state legislatures determine election procedures.  (only 3 justices voted for this)

· The answer is (6 votes) that the acts of the states, when the constitution says the “state” may determine they really mean the entire state government, including the State courts and the Sup. Ct. does not go into that it, let the State processes run

· But look at ARTICLE 5, where ratifying of amendments is done by the legislatures, this obviously just means the legislatures not the rest of the government
II. Congressional Powers/Federalism

A. Commerce Power

1. Pre-Lopez

a) Gibbons

· NYS grants a monopoly on the NY/NJ ferry to Ogden, Gibbons gets a license under 1793 federal law and Ogden sues
· Gibbons says that either

· NY has no power to regulate Interstate commerce or

· NY has power but Federal law preempts 

· Marshall decides on preemption ground and the case becomes did Congress have the constitutional power to pass such a law regulating ferry and second, as a matter of statutory interpretation does it preempt the state statute

· To find the power Marshall first asks

· What is commerce?

· Intercourse, any exchange dealing/relation 

· What is among the states?

· Can’t be the magical moment when ship is exactly the border between NY and NJ

· But can regulate the journey, but seems like Marshall would not approve of a regulation of Staten Island-Manhattan ferry  

· What is regulate? 

· “Prescribe the rule for”

b) Kidd v. Pearson
· Iowa law prohibit selling and manufacturing of alcohol intended for export to other state 

· Claim that states did not have power to regulate commerce of among states

· Iowa claims, and Court agrees, that manufacture is distinct from commerce, there is no transport

· Court said if Congress had the power to regulate manufacture, whether they exercised this power or not, states could not pass any laws to regulate manufacture
· If Iowa said no transport of alcohol between Illinois and MO in Iowa, this would be regulating commerce among states and federal government could preempt with a statute

· Court also asserted the either State can regulate and federal government cannot or the Feds can and States cannot regulate (called the concept of Dual Sovereignty)

c) EC Knight

· Feds have no power to regulate monopoly of manufacture because that would mean that states had no power to regulate manufacture invalidating all their laws (dual sovereignty doctrine again) 

· Idea it would be ridiculous to not allow states to regulate manufacture and thus Feds can’t have power 

· But there is a logical flaw in the dual sovereignty argument, there can obviously be concurrent powers: Feds have power up to Lopez, States have power up to dormant commerce clause with an overlap; in case of conflict feds win under supremacy clause

· These weren’t stupid people, so why did they stick to dual sovereignty when Marshall had already foresaw concurrent power? To make the point that the federal government only has enumerated powers, there is no general power of government for the feds.  They are afraid of feds taking over? Why are they afraid: 1) They don’t like feds 2) If you allow the feds to do these things whether or not they choose to do them, the states will kind of disappear

· They had a concern for maintaining a distinct authority for the states 

· By using dual sovereignty the price of conceding power to the feds is very high, whereas under concurrent powers, the price of yielding to the feds is not that high?  They have created a real incentive for limiting the feds.

· Another interpretation is that big business wanted to increase state power because it is cheaper to buy off state government than Congress 

· Evidence of the big business influence is the decision in Hammer (striking down child-labor prohibition) in spite of upholding regulations on prostitution, gambling and rotten eggs

d) Champion, Hoke, Hipolite 

· Lottery tickets, rotten eggs, prostitutes

· They pollute “commerce” so it is proper use of Congressional power

e) Shreveport Rate 

· Interstate Commerce Commission (first regulatory body) had the power to set the rates for interstate commerce, in response to corrupt railroads 

· Dispute based on Houston E. & W. RWAY, an interstate railway, which lowered the rates intrastate rates from Dallas and Houston to ship to Marshall, TX making the rates much lowered than shipping from Shreveport, LA, which they also served and was much closer geographically to Marshall.  They wanted to help Texas, because that is where they were from.

· Question is whether this effects interstate commerce? Yes! It effects commerce between TX and LA. 

· Similar case over intrastate railroad objection to safety appliance regulation requiring them to adhere to certain safety regulation.  One way it affects interstate commerce is that there could be collisions with an interstate train (think about this for airport/airplanes/etc.). Same thing in Shreveport but the damage mechanism is economic rather than physical.

· This case brings up the notion of economic causality for the first time that is why this decision is so important.   

f) Hammer

· Overturned regulation prohibiting transport of items created by child labor between state lines
· Court makes the distinction that in this case, the items themselves are not harmful

· But this is sort of inconsistent with Shreveport because of the economic causality effects, causing a race to the bottom between states for child-labor laws

· The majority does not even mention Shreveport because of this blatant inconsistency 

· How could they have distinguished Shreveport if they chose to? Could argue that it is a matter of degree, like the arguments that emerge in the later cases (Cardoza).  

g) Scheter

· Cardoza announces the directness test, in this case it is not direct enough (it is totally within Brooklyn)

h) Jones & Laughlin

· Decision is made in the middle of the Court-packing scandal

· How does the court makes a reversal here?

· The case that best supports them is Shreveport. 

· The argument is the stream of commerce, labor practices in the steel plant effects a whole stream of commerce 

i) Wickard

· The high point of federal commerce power, Wickard was growing wheat on his own property to feed his cattle and family
· Justice Jackson makes the argument that 200 bushels is significant, because in the aggregate there would be a profound effect on interstate commerce  

· You have to be able to regulate the small scale effects if you have the power to regulate the larger scale effects

j) Darby 

· Overrules Hammer, it is ok to prohibit the interstate shipping of goods in violation of the federal child labor standards   

· Also goes further that cannot even manufacture goods in violation of these standards

k) Maryland v. Worts

· You may also subject to labor law anyone who works in a factory which produces goods for interstate commerce, even if the particular goods in question are intrastate

l) Daniel v. Paul

· An amusement park was discriminating, about 40% of the hot-dog stands food was coming from interstate commerce and thus the court said, it is ok to apply the law to the whole amusement park
· Is this analogous to Maryland v. Worts?  The difference is that there is nothing being produced at the amusement park, it is at the other end of interstate commerce.  Fried says this one is even further out than Wickard.   

2. Lopez

· Lopez was an astonishment, people were outraged! 

· What is the Chief Justice’s rule? 

· 3 categories of permissible regulation under commerce clause

· channels of interstate commerce

· Instrumentalities, things and persons in interstate commerce

· Activities having a substantial relation to interstate commerce (alt. formulation substantial effect on)

· Must be an economic activity 

· Or an essential part of a larger scheme of economic regulation, even if the particular regulation is not easy to find substantial relation to interstate commerce (i.e. Perez, which is a criminal statute for loan sharking part of a larger scheme of regulating interest rates or Wickard, some of his wheat was for his own use but part of the larger price regulation scheme)

· Amazingly he did not explicitly overrule a single precedent

· Breyer and Souter says that yes he has!  No where do any of the cases make economic activity a requirement upon the 3rd category, even though that condition is satisfied in each one of them. But doesn’t the word commerce imply economic activity? Breyer says ok economic, but why can’t you regulate economic effects? Isn’t it effects we care about? Rehnquist replies that simply everything has economic effects (marriage, divorce, etc.)?
· We have the GFZA, and Rehnquist says it doesn’t meet any of these 3 

· Congress responds by saying that it applies if the gun travels interstate, this gets us under Darby and Daniel v. Paul  
· Breyer complains that substantial effect test is a return to direct/indirect test.   

3. Post-Lopez

a) Morrison

· Gender-motivated violence victims get to sue in federal court, what is the definition of gender-motivated, beating her up because she is a woman. 
· Obviously this is a tort in every state, so right away you have a problem of complete duplication of state law.  

· How did this case differ from Lopez? 

· Congress had extensive documentation and findings of the economic effects of violence against women (or gender-motivated violence against women). Women’s access to the workplace, extra medical attention, both of which cost big bucks.  But still this was not enough to save it.  
· Rehnquist says it is not economic, it is the paradigm of state law…if this is economic than anything is. 

· Feds respond that it is not prosecuted in states, but this is not a criminal statute, it is still up to the woman to start an action! 

· Breyer says that the nation has changed and judges can’t change the world. We have been interconnected, economic effects are felt across the nation instantaneously. So what if everything is economic? The premise of Rehnquist’s challenge is that the commerce clause cannot be used to allow the federal government to regulate everything. Breyer is saying that this is not in the constitution, if the power that is granted in modern circumstances can regulate anything that is just the way the world has changed but there is nothing in the commerce clause that says that. 

· Rehnquist response is that the constitution requires a distinction between what is national power and what is truly local power.  But this is no where in the constitution and Rehnquist doesn’t follow this to it’s most extreme because then there would be no clause that allow you to legislate federally in certain areas.  If this was true then you could never preempt state law (federal death penalty for carjacking (car is an instrumentality of interstate commerce) even though state does not have death penalty).  And Rehnquist is just not going to go there. 

· No child left behind (federal testing) is not under commerce but conditional spending clause, which is only minorly problematic.      

· Thomas says that if commerce was so expansive to include everything, than why would the Constitution enumerate anything else like issue currency, postal system, etc.? Would not want to write the constitution to create powers which overlap others.  What would be an answer? The enumerated powers are just a floor, it can do a lot more.  But the way the constitutional language implies that enumeration is more than just a floor.

· Also could use necessary and proper clause to do whatever you want even under Thomas’ strict interpretation of commerce. Rehnquist narrows it down by saying it has to be an economic activity, Breyer says that you should look at the effects not the cause, once you say that with necessary and proper you can anywhere no matter how restrictive commerce is.  

· Rehnquist does not give an arg. for the cause v. effect distinction of his rule, but only in this way cannot it not engulf the whole world.       

· Why should be governed by original meaning? Were the words meant to constrain? Or maybe they weren’t meant to constrain, maybe it was just a document to set up government and then let is run itself…

· Rehnquist is also interpreting the document, he just has a different interpretation than Breyer/Stevens, but he is not a strict originalist like Thomas. Rehnquist knows that when he sets up an economic activity test he is interpreting and he is not sticking to precedent precisely but he does so because he wants to maintain the structure of federalism set up by the Constitution (perhaps Thomas’s interpretation will not get him where he wants to go).
B. Tax and Spend Powers 

1. Butler

· What are the 3 readings of the General Welfare?
· General Power -- Congress can legislate anything in the general welfare of the country

· (Madison) Qualified Power of Tax and Spend -- It is the power to tax and spend for the other powers lists in Article 1, Section 8 (the text doesn’t really support this) 
· (Hamilton/Story) Separate Power – Tax and spend for whatever Congress thinks is in the general welfare
· Text seems to support this view 

· Allowed U.S. to purchase Louisiana (this power is not enumerated), putting up monuments

· So given that Hamilton’s view is favored why is the Agricultural Adjustment Act thrown out as not valid exercise of the power to spend for the general welfare?

· Roberts says that federal government has no right to regulate agriculture so they can’t tax for an unconstitutional end, this seems inconsistent with Hamilton’s view, which Roberts actually endorses. What is going on? 

· Roberts is saying that it is not that Congress does not have this power, this invading the reserved domain of the States.  Is this a valid argument that agriculture is domain of the States? No the constitution just says the states have it if the feds don’t.  

· Again, Roberts saw a structure where the states have some independent domain which they cannot invade.  It is not that federal power runs out, it is the counterforce of state sovereignty which stops it which comes from the 10th amendment.  But if you read the 10th amendment you would be puzzled, so it has to be Roberts own interpretation/conception. 

· Roberts also says that no one doubts that Congress can condition what educational money is spent on, this directly contradicts himself because education is also one of the realms traditionally of the States, the argument is completely at war itself

2. South Dakota v. Dole

· Statute says Congress withhold 5% of federal highway fund if the minimum drinking age is less than 21
· Tax and spending in the general welfare includes building highways

· But South Dakota’s argument is that Congress should not be able to withhold funds on reasons unrelated to the spending 

· Congress says that differing and lower drinking ages creates unsafe conditions on the highway, which Rehnquist says that it is related so it is fine

· South Dakota’s other argument that under 21st creates an independent bar to the conditional spending on this condition; federal power has not run out but the 21st is an opposing counterforce

· 21st amendment sec. 2 was a nod in the direction of the states, said the dormant commerce clause is not to be used to undermine state laws about liquor, overruling Kidd v. Person, but this does not have anything to do with conditional spending, so Rehnquist dismisses it

· O’Connor is concerned

· State taxes, there is escape to other states if you don’t like the state tax system

· There is no such check on the federal tax system, and can be used to swamp any state autonomy on any subject  
· States cannot become just the administrative units of the feds, and the tax and spend power could be used to do just that

· She does not want to go although way back to Madison but she says that it has to more related than it currently is, this particular is too over inclusive, even people who don’t drive are affected by this rule
· Does the closeness a matter of degree or categorical? This comes up again and again (think about Nolan and Dollan, these are steps towards categorical type of analysis moves by Rehnquist and Scalia) 
C. War/Treaty Powers
· Where do war powers come from in the constitution? Paragraph 11, Sec 8. Art. 1. but this is the power to declare war not change rent control laws during war. 

· Woods v. Miller, Jackson just says I worry about this because the war has been over for 2 years but for now it is ok. 

· Eldred – extension of copyright of 70 years, how could you do this with respect with to Sec. 8? 

· “Limited time” does not mean you can keep extending it at will, limited means you get it once, this power is supposed to be used for “progress for science, technology, etc.)  

· Can extend for things that haven’t been written because that is still an incentive to produce it

· This is the case where the power has run out, but is there another way this power can be checked? 

a) Missouri v. Holland

· The grounds which Holmes decides this case on is interesting

· Migratory Bird Treaty Act, migratory birds would be things in commerce in Rehnquist’s test, so this would not be a problem today, but it still prevailed previous

· Holmes decided it under treaty power rather than under commerce

· One argument Article II written so to emphasize that treaties currently en force would still be respected (under the Articles of Confederation)  

· Holmes says that every sovereign country has the authority to make treaties, which are also supreme law of the land even though there is no enumerated in the constitution, they are made simply under the sovereign authority given to any nation 

· This comes up today in important ways, NAFTA, makes each country responsible unfair treatment in the courts of that state, where is this in the constitution? Where does it say that the federal government is liable for unfair treatment in state court? WTO, state regulations of the environment, or state purchase preferences violate the trade treaties.  Do these intrusions into state sovereignty are clearly not allowed under first 5 articles, but how about the treaty power in article 6? 

· Some human rights treaties, that we have not signed, require enactment of hate speech code.  But if we did sign them would this override the 1st amendment. Some say specific prohibitions on government power in the bill of rights survive the treaty power. Could WTO or NAFTA violate the 10th amendment (in the bill of rights)? We just don’t know. 

· Treaties require 2/3 of the Senate, both NAFTA and WTO were also submitted to Congress as legislation, it passed both Congress and Senate as legislation but it did not get 2/3 of the Senate vote for treat, which calls it into question its constitutionality. 

D. 10th amendment limitations
1. National League of Cities

· Fair Labor Standards Acts found unconstitutional as applied to the STATES

· It would have been alright to regulate private actors in this way (economic and significantly affects interstate commerce), the issue is that here they are trying to regulate the STATE’s relationship with it’s employees

· The 10th amendment is an opposing force here, the power has not run out because they obviously could have used the power on private actors

· Rehnquist says integral functions are reserved to the states by the 10th amendment, and Congress cannot interfere with integral functions, but of course, the 10th amendment itself does not say this.  But then why did they pass it, if it is just a tautology? Maybe just a reiteration of the enumeration clause. 

· Rehnquist idea is that the 10th amendment assumes a structure where the states have some sort of independence, what is reserved, at least, whatever is necessary to maintain the structural conception of the states as independent governmental entities.   

· It protects whatever functions are integral to the states to continue to function as governments. 
· What if Congress tried to pass the law to change the Georgia state law under 13th amendment or Article 5, this would probably be ruled unconstitutional under 10th amendment. 

· What about State language? It would probably fail.  Federal tax on state legislation? 

· How does minimum wage fit under this? Its is a fundamental employment decision.

2. Hodel

· 3 part test
· Regulate the States as States

· Federal Legislation must address matters that are indisputably attributes of state sovereignty

· Impair their ability to structure integral operations in areas of traditional governmental functions

3. Garcia

· This is once again involves wages and hours regulation of State employees 

· Blackmun says that National Cities/Hodel test is just not manageable by judges, even though it is good idea

· Rehnquist says I don’t have to tell what the test means exactly, we can just apply it 

· Makes a big case of lack of judicial incompetence to apply this test, and need to trust the political process to protect state’s rights and judiciary should only step in when the political process has failed 

· In Roe v. Wade, Blackmun all of sudden distrusts the political process and trusts judicial competence
4. New York v. United States

· 7 years after Garcia, roll back from Garcia

· Low-Level Radioactive Waste Policy Amendments Act of 1985, States were all sending their radioactive waste to S.C., this legislation was necessary because states can’t regulate interstate commerce so there needs to be congressional legislation, cannot prevent out-of-staters from sending something into your state, can only shut it down 

· This legislation says 1) States can deny access incoming waste (Interstate commerce regulation permission) 2) Monetary incentives to build waste sites 3) If don’t comply to dispose of internally-generated waste then they take title of the waste 
· Court says #1 and #2 are ok, #3 it cannot do because it cannot commandeer the state legislature, this is the new commandeering rule. 

· In this case they would have to enact legislation to comply and that it is bad, is the same rule as National League of Cities/Hodel? Does this case overrule the overruling? Did we return to National League of Cities or is it a little different?

· The Court acknowledges the feds could pass legislation opening a dump in Central Park, but they cannot tell the states to pass legislation.

· What is the picture of federalism that the no commandeering rule?  The Federal government regulates individuals directly rather than telling States how to regulate individuals. But is this completely apparent? Why can’t feds regulate both? 

· O’Connor is concerned with accountability, it feds tell states how to regulate individuals the feds are being sneaky and will not be held accountable.  The State will take the heat.  Is this a real constitutional argument? Is this really in the structure of the constitution as O’Connor claims. If you commandeer them and they are just administrative bodies of the feds, so what is the point of having a federalist system.

· This is pre-Lopez, so there is not even a limit on commerce power, so this really could happen since there is not limit on congressional power if they regulate both states and individuals as much as they want 
5. Printz

· Can’t commandeer the executive either, under the Brady Act which made state law enforcers do federal background checks 
6. Reno v. Condon 

· Legislation forbidding states from selling info from the DMV databases 

· Why is there a problem? Legislation is telling the states what it cannot do.  This is different than New York and Printz, where they were telling the states what they MUST do. 

· Is there a difference in the offensive quality when telling states what not to do? Aren’t they one in the same? 

· What happens to preemption if Feds can’t tell States what not to do? It disappears. So there is a difference between commandeering and negative commandeering, which is essentially preemption.

· But instead Rehnquist uses a different line of reasoning

· This is a law of general applicability (but this phony argument, it only applies to states in the first instance)

· The States don’t have to collect this info at all, but all this does is give rules if it chooses to collect the info, so there is an option for States  

E. Sovereign Immunity

· The project is to somehow to give some sort of distinct legal status to the states so that federal authority can’t completely run over them, Lopez/Morrison was one way of doing it, but can always get around this with the spending clause; Also there is Printz limitation of the counter-pressure from traditional state function idea which also shows up in Lopez/Morrison, but this pushback only comes up in very limited circumstances

· This is the 3rd doctrine doing work, but in a way is very oblique, but it is often the greater nuisance to feds and most use to the states under the 11th amendment  

· 11th amendment was in response to Chizen v. Georgia, where a S.C. citizen got a judgment against the state in a federal court under diversity jurisdiction, and then the amendment was passed in the ensuing outrage

· Surfaced again in Hans v. La, where a La. Citizen sued La. Because it had not paid a debt bond, the lawsuit was brought under the constitution (14th amendment). Sup. Ct. said 11th amendment covers this, but of course it doesn’t because he was in his own State! WHAT DOES THOMAS HAVE TO SAY ABOUT THIS? The Court said that the 11th amendment confirms immunity on the states, but textually it is just trying to prevent the diversity jurisdiction used to hauling a state in federal court but this was a federal question case.  

· The issue slept until Union Gas, which was environmental suit where Pa. was being sued for superfund clean up costs by the guy who was held liable for them, the Sup. Ct. held that the individual could sue in a split decision 4-4-1. One would think this would put an end to it, but it didn’t.

· 1992-93, Seminole Indians sue the state of Florida for not negotiating with them in good faith for a casino, under a federal law requirement. Here Rehnquist says no they can’t be sued, and cites Hans v. La.  This case says that private parties can’t not sue the state for DAMAGES (injunctions separate) under federal law. 

· Printz does not shield the state because there is no commandeering, it is a law of general applicability (also because it had not been decided)

· No Lopez issue because it is within the commerce powers 

· But now the party can’t sue 

· Employment discrimination laws are all empowered under Commerce not the 14th amendment, which has a state requirement

· Under Kimmel, the state of Florida discriminated against an employee on the basis of age, the Sup. Ct. said could not sue the state what you could have sued a private party for

· Then in Garett, Al. discriminated against a nurse that was handicapped, she could not sue

· Alden v. Maine, prison guards sue the state of Maine, because state was not respecting wage and hour laws and they sued for back wages, Wirtz says the Feds can subject this law to States just like any other employer

· The Π’s sued in State Court, and the Sup. Ct. says that the Π’s can’t even sue in State Court 

· Look how far have we come from the text of the 11th amendment?
· If we can subject the State Law to regulate individuals under a commerce law why can’t the individuals sue?

· The arg. is that the federal gov’t can sue? But this is unreasonable and untextual…

· If the basis of the statute is under the 14th amendment, rather than commerce clause, you can sue? Why, who knows! 

· This made it very important whether the statute could be characterized under 14th amendment, but Sup. Ct. says that you can’t justify age, handicapped under the 14th amendment

· This doctrine has closed the door to suits against States for many important federal obligations (wages, age/handicapped discrimination), a very powerful spoke in the wheels of federal legislation as it regulates the states, but a very strange one 

· FMC v. S.C. says you can’t even bring it before a federal administrative tribunal, which is totally insane 

F. Dormant Commerce Clause

· The doctrine limits state power even though nothing in Constitution does it, so far we have been looking at doctrines limiting federal power 

· There are some things, which the states cannot do even though there is nothing in the Constitution from doing it and there is no federal legislation to preempt it, how can it be? 

· Article 1, §10 says that states can’t tax imports or exports

· But we are mostly talking about the area of overlap between federal and state power, but there is some portion, which even absent preemption the States cannot do

· What business does the Courts invalidating where Congress has not spoken?

· The first notion is that it is not area of overlap at all it just looks like it is, because when the State is regulating it is doing it for a different purpose, it is regulating it in order to protect state interests (health/safety) rather than interstate commerce. The Cooley case says this alright, and that if it were not then federal government could not even authorize the states to do it. 

· The notion today is that there is an area of overlap and somebody has got to police it, specifically the courts.  There is some fight over this, Scalia’s dissent in Westland Creamery Case, saying that courts have no business doing this, the Commerce clause gives Congress power but it says nothing of limiting State law.   They don’t like exercising a power to judge things except those explicitly stated in the constitution, and a dormant clause is pretty fanciful. 

· If we did it the way Scalia and Thomas want to (though Scalia defers to discrimination precedent) look at what we are asking Congress to do? They would have to anticipate every single local/state statute relating to interstate commerce imaginable.  What is Scalia’s answer to this argument? They could pass a statute, called the dormant commerce statute, any local action which discriminates or excessively burdens interstate commerce is hereby preempted.  This would do the exact work they are currently getting from the Constitution. Could also create an agency called the Interstate Commerce Agency, which would have the power to regulate this stuff and take it off of Congress’s back, but even too many cases for agency’s to cover as well.  

· A parallel to this in the EU. The EU has 2 provisions which are remarkably similar to what we deal with 1) Custom duties on imports and exports from and to the member states and charges are having an equivalent effect are prohibited (the jurisprudence under this provisions is very similar to dormant commerce clause, Thomas wants to argue everything under the analogous clause in the U.S. Constitution) 2) Member State cannot impose a tax on exports different than tax on internal products 

· Italian law saying calling something “pasta” requires it made of Durahm wheat was invalidated in E.U. Court of Justice as an equivalent effect of a charge on import 

· U.K. has high tax on wine, low tax on beer. E.U. Court of Justice says they couldn’t do this because it is different product on same products. Just like Jackson and Cardoza said that the unit is a nation, we will sink or swim together, cannot erect barriers.

· Also have the Common Market Commission which can issue preemptive regulations (this is the equivalent of Congress)   
· How does this play out concretely?

1. Philadelphia v. New Jersey

· N.J. passed a law prohibiting import of other people’s waste

· Who is hurt and who is helped?

· In-state consumers are helped (environmentally and economically)

· In-state producers – landfill operators are hurt, producers of other things are helped 

· Out-of-state producers – hurt except for out-of-state landfill operators

· Out-state consumers are definitely hurt 

· A typical case of hoarding natural resources for local use, and that is what we are told cannot be done
· Compare to Camp Newfound, no tax-exemption to Camps serving primarily out-state residents. This is a differential tax, if you are a Maine resident you are competitive advantage within Maine as against out-of-state residents.

· Scalia says this alright because Maine camps are relieving the States of its own social service burdens it would have incurred in supporting Maine citizens, this makes much more sense for camps than milk. But still why is this not a good argument? Because if this is what the State of Maine really wanted to do, they would just give the kids the money/voucher which they can spend in Maine or anywhere else.  What if they limited the redeemability of the voucher to just Maine camps? Could probably still argue that it is protectionist.  What if they said has to be 20 miles of your house, this is close to Bachus Wine Import, tax exemption for a wine that only happens to grow in Hawaii.  In that case the court says can’t do it just because it is indirect.  This is discriminatory on their face (or come on it is discriminatory). Texas tuition equalization credit grants towards private universities in Texas, is this constitutional? (Yes under market participant)         
2. West Lynn Creamery

· A tax on just out-of-state milk producers would of course would be bad
· A tax on milk producers is just fine

· A subsidy paid to just in-state producers is fine too 

· This case says 2+3 is bad, a tax on all milk + a refund to in-state producers violates dormant Commerce Clause

· Court says subsidy from a general fund would be fine, the problem here is that you are paying it out of the milk-tax fund, why?

· General taxes comes from State Citizens, milk-tax is just coming from out-of-state milk producers 

· Also, out of general fund, people of Massachusetts have the incentive to use their democratic power to oppose any unfair/inefficient subsidies, no such incentive if the tax is being taken out of milk-tax fund (same argument as McCulloch) 
· But do these arguments actually make sense? State can just wash money through general fund. Should subsidies be allowed at all when we don’t allow import duties? The Argument of Massachusetts farmers that they should be subsidized? They are saving the environment by fighting suburban sprawl, plus, aren’t the scenes from Route 2 pretty? Cheaper for farmers to maintain the environment by farming than the state doing it on its own. U.S./EU/WTO debates on subsidies very analogous to this debate.   
3. Pike Cases
· Arizona mandates that can’t pack Arizona melon anywhere but Arizona and packages have to say “Arizona Melons”

· Pike test says that facially neutral laws that “unduly burden” interstate commerce, apply a balancing approach

· Valid to evenhandedly to effectuate a legitimate local public interest unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits
· In HUNT/North Carolina, reverse situation, where effectively they are not letting Wa. Apples in (here not letting Az. Melons out) 
· They did this by saying that all apples coming in must display USDA grade and NO OTHER GRADE

· In both cases, the State say their interests are not protectionist but to protect local consumers

· Court says even if you say you don’t economic motivations it has the effect of burdening interstate commerce, Wa. Makers will have to spend extra money to pack their apples, which is very slippery slope which would be really burdensome and Balkanize the market, same with Pike (cheaper to box in Ca. than Arizona) 
· In actuality, States are lying about their true motivations, Court is saying ok even if you are not lying we can strike this down if the burden on interstate is undue 

· Kassel

· Iowa put a limit on the lengths of trucks: no 65’ doubles allowed in Iowa

· This is not a discriminatory because it applies to state and out-of-state trucks
· But they are actually diverting the big trucks to other states highways having them bear the costs of having trucks on highways, State says their motivation is safety 

· Big Debate between Powell and Brennan on how to treat the safety claim by Iowa 
· Powell says you look to the trial which said that 65 doubles are no more dangerous than any other truck

· Brennan says you respect the State legislatures reasons, then apply Pike (no need to project protectionist motives) 
· Rehnquist says we do neither, we listen to the lawyers, we don’t know how long trucks should be  

· This debate comes up again and again, a huge separation of power issue, competence to re-evaluate the policy judgments through a trial on the subject (i.e. Lopez & Morrison)  
· Powell’s best point is that the Court is weighing something that State Legislature does not weigh, the public policy has externalities that a neutral party must weigh, the interests of Iowa v. the interests of everyone else

· The efficiency of the NATIONAL MARKET is what being protected here versus local interests

· Balancing the effect on efficiency of the National Market versus a local interest

· Sequel: Congress passed a statute regulating Truck lengths on interstate highway

4. Exxon

· Maryland passed a law saying producers and refiners of petroleum (Exxon, Shell, etc.) could not own/operate gas stations in the state (only independent gas station owners)

· Payback because during gas crisis these companies were favoring their own gas stations
· Probably would not hurt consumers

· Who gets helped is owners of gas stations

· Court says does not analyze dormant commerce clause

· Did discriminate against out-of-state producers and did not favor in-state producers/refiners (there are none)

· Does not matter that the producers all happen to be out-of-staters, the Commerce Clause protects the interstate MARKET not particular interstate FIRMS 
· Blackmun says come on, there are no in-state refiners so this is a discrimination against out-of-state commerce
· What Maryland did was a clear interference with the free market, with business being able to arrive at most efficient type of organization 

· Court says that they are not in the business of protecting the FREE market under the Commerce Clause, they are in the business of protecting the NATIONAL market 

· This case illustrates the tension between the distinction between FREE and NATIONAL market, this cuts back on early cases which said National and Free Market were one in the same

· E.U. Analogy
· France hates free market, so they have a law in France which says you are not allowed to sell goods below cost EVER, the reason is to protect small shopkeepers, because only big firms can and will do this

· Belgium does allow it (borders France), French shopkeeper makes a EU claim that this allow doesn’t allow him to compete with Belgium retailers
· E.U. Court of Justice makes the same point, they are not there to protect Free market, only there to protect against discrimination and interference with inter-state commerce

· CTS CORP

· Illustrates the same point

· Indiana Law making hostile takeovers harder, Π’s say it is a burden on interstate commerce, Indiana is projecting its law on the whole nation  

· Court says it is OK, not in the business of protecting FREE MARKET they are in the business in protecting discrimination 

· Even though this was imposing significant costs on market 

· These cases show that there is a reluctance to invalidate laws which don’t have discriminatory effect, inefficient effect is not enough

· Of course, FCC can preempt this

· New California law prohibiting SPAM entering and leaving California could be challenged under dormant commerce clauses  

5. Market Participant

· Basic premise: when a state is buyer, they can favor in-state producers 

· The idea is important because there are a number of areas in which rules that would otherwise constrain the government are relaxed if the gov’t is analyzed not as regulator but as a market participant/proprietor/property owner/speaker/etc.

· Campaign debates, government can have editorial discretion not letting 3rd party candidates to debate like any other TV show production company 

· The problem is there is something artificial about the distinction between a regulator/proprietor, it is always acting for the public good of all of its citizens, to say we are not going to apply the constitution seems a bit artificial 

· White 

· Anyone doing a construction project in Boston has to employ Boston residents, Court says that it is ok because Boston is just acting as Market Participant 

· Maryland

· Maryland was buying up bounties for scrapped cars and Court says they are free to prefer local scrapping companies 

· Reeves

· State was giving preference to locals selling cement, Court again says ok under market participant doctrine 
· South Central Case

· Indicated limits to the doctrine 

· Alaskan law says that initial processing of Alaska timber has to be done in Alaska

· Justice White applied anti-trust analysis, vertical integration is allowed (Ford is allowed to own iron mines, barges, steel mills, etc.) but can’t sell to somebody and tell them that they can only sell to someone anyone else, that is a vertical restraint and impermissible if you are too powerful  

· Alaska could process the logs itself but what it could not do, is sell the logs on the market with a vertical restraint, White says it looks and feel different than vertical integration 

G. Privileges and Immunities

· Overlaps with dormant commerce clause cases

· Camden indicates that if you plead under the dormant commerce clause you lose (under White) whereas if you plead under privileges & immunities you might win 

· Sup. Ct. sent it down to see if Camden had a good enough reason, but N.J. never dealt with it

· There are 2 privileges and immunities clauses (article 4 and 14th amendment) 

· Article 4, framers did not want someone to go from Mass to Connecticut and lose all his fundamental rights 

· Rights have to be fundamental 

· Being a lawyer is fundamental (Rice Case)

· 14th amendment

· Privileges of United States Citizenship, mainly have to do with traveling (will examine this later) 

III. Separation of Powers

· Horizontal v. Vertical Separation of Powers
A. The Steel Seizure Case

· Korean war, threatened strike, Truman didn’t like the steel owners, so he seized the Mills (Secretary of Commerce would be Chairman of the Board, but same people are working, but Secretary of Commerce would settle the terms of the strike) 

· Not really a taking because Co. still gets the profits (Douglas’s argument is a little bit off)

· Black says there is no congressional law to execute and it is not in the Constitution, so President can’t do it 

· Frankfurter and Jackson say we can look to things that President’s have done and allowed to do/gotten away with (gloss of history on Constitutional powers), but says you still don’t get this power
· FDR did a lot things similar to what Truman is trying to do, but not really enough to create a new executive power 

· Lincoln did some questionable things too (raised an army without Congressional authority)

· Is it necessary to turn to the gloss of history? Why do both of them talk about the gloss of history? 

· Stare decises, reasonable reliance on powers 

· Jackson was the chief prosecutor at Nuremberg, he is thinking of Hitler and ruling by decree

· The words on Separation of Powers are so sparse and general it is artificial to read into them something that is going to structure government which is has developed unimaginable size (living constitution, words take on meaning from their context)  

· Unlike state federalism, where states existed at the time of Constitution, the federal government was made anew by Constitution, the president is a new entity. The institutions develop a personality and what those words mean is related to those personalities. 
· Jackson splits presidential actions into 3 categories (reread this opinion)
· President acts pursuant to express Congressional Authorization, he has the whole force of the federal government behind him 

· Zone of twilight – President is acting with out explicit authorization or denial from Congress (doesn’t it look like this is case in this range)

· President acts against an expression of Congress (most difficult to sustain and Black says this is what going in this case)

· The War Powers does this, but it has never been challenged (Bush said he could to do it without it, but he would do it anyways)    
· They get it from the fact that Congress failed to enact this power though it was before them and they refused to do it (Scalia would hate this, Congress does not express its will by not doing something (Chada) 
· Appointment of Judges, Recognition of States are in this category

B. Dames & Moore

· Iranians would not let the hostages go until Carter left office

· When Regan takes office, hostages were released in exchange for giving them their property back and all the claims against Iran property was transferred to a Special Claims Tribunal

· Dames & Moore legal complaint was that President did not have the executive power to transfer the Court claims 

· IIEEPA said he can nullify the attachments and move the assets but did not say it could not stop actions that had already been started 
· Rehnquist puts into area #2 of twilight power, but the Π’s argue that it is in #3, Congress has expressed its will by not giving this power in IIEPA

· The difference with Steel Seizure Case is the gloss of history of 1,000 little things (a difference between a few FDR controversial actions in the time of crisis) 
C. NAFTA/WTO

· Can you have big international agreements not passed by Senate? 

· Ackerman: yes, because it has been going on for so long

· Tribe: No, it’s not in the text 

D. Chada

· Terribly important, pay a lot of attention to Justice White’s decision, he has a vision in this decision, Burger is Black, White is Jackson
· It used to be that Congress passed private bills which granted exceptions to deportation, which became such a big nuisance and people had no idea what they were voting for so they gave the dispensing authority to the AG in the Immigration and Nationality Act and say if we don’t like it one of the houses can overrule
· The one house veto was not unique to this Act it was in a lot of other delegation statutes (FTC regulations) (though this decision says that two house veto wouldn’t do it either), the only way is to pass a new statute, which would have its own problems (it may look a like a bill of attainder)

· The crucial action is the debate between Justice White and Burger, White’s essential argument is that a) Congress is really forced in this day and age to delegate broad power to administrative bodies otherwise it would have to pass very, very specific statutes, which is bad because it can’t foresee everything. Catch-22 because if they delegate broadly, Congress loses all control.  B) The one house veto is a very practical solution to this problem, but of course, this does not mean it is constitutional.

· Burger says this method aggrandizes Congress at the expense of the President and moreover says this is what not the Constitution says, which has a very specific method for making laws.      

· White says of course the power is decreased because it redresses the balance that has been tilted in the President’s favor because of the administrative state

· White says this does not violate the Constitution because every one-house veto case the original law was both bicameral and been presented to the President (very important move made over and over again)
· The answer to this is that it is a single Congress and President who signed this statute, who can’t alter the structure of the legislative making by themselves for future Congresses and Presidents 

· White is arguing for a legislative supremacy (like English Parliament), Burger says you can’t do it 

· In terms of Constitution, Burger would say that Congress can only effect the law through legislation, so that one house purports to have an effect on the state of the law it should not have any effect, this leads to the new case

E. Bowsher

· Another attempt by Congress to tie itself to the mast, a statute which said that Comptroller General could also be removed by two house resolution for cause (including presentation to the President)
· There original statute set targets for the deficit for each year, the Congressional Budge Office and Bureau of Accounting and Budget would make two estimates and if they couldn’t agree then the Comptroller General would step in and would issue a binding report to the President

· White sings the same song, it is very practical measure to cut the deficit, and the Congress passed it and President signed it

· The objection to this is that the fact that is this officer could be removed by statute this somehow removes him from the control of the President despite the fact he is an executive officer 

· One argument that all executive officers have to serve at the pleasure of the President, the Court specifically rejected by the Court
· The other argument is that this guy works for the Congress, because Congress can fire him, his budget comes from Congress, he is on their payroll and historically he does jobs for the Congress (the removal part is not the only part of it) 

· Why was the Court so skittish about the first argument that he is actually administrating law thus needs to be in totally controlled by the President or even come near this argument with a ten foot pole.  What scared them? All the officers of administration, the headless 4th branch of government (SEC, NLRB, FTC) all of whom can only be removed for cause. They are part of the executive branch but the president cannot give them orders, Bush can’t tell Alan Greenspan to lower interest rates.  
· They didn’t say the statute survived but they didn’t throw out it on the grounds that he didn’t work sufficiently enough for the President but because he works for Congress, someone who executes the law can’t work for the Congress

· Then who does Alan Greenspan work for? He works for himself in that sense, that’s why it’s called the headless 4th Branch and this what as stake in Bowsher in ambiguous way. They didn’t say he had to work for the President but just that he couldn’t work for Congress.

F. Clinton v. New York

· Line Item Veto Act gave the President the power to cancel discretionary spending, new spending, or tax exemption in a given budget
· Another attempt to check an undisciplined Congress, President can’t cut out pork

· Idea is that President’s constituents are national and less susceptible to this logrolling

· Governors in many states have this authority

· Astonishing that Scalia (who voted to throw out Bowsher) supported this legislation, generally he seems to like the President more than Congress
· Stevens makes a textual argument again just like Bowsher and Chada, veto must be en todo

· White would have made the same argument all over again

· The response is the same that the President’s only role in legislation is veto, the answer to this is:

· Scalia says that in the first budget, Washington got a single appropriation to run the whole government, spend up to $50MM and that was obviously alright because those guys wrote the Constitution 

· Plenty of discretionary money (Drug Certification/Foreign Aid) which is obviously Constitutional, Scalia says what is the difference?

·  Stevens said there is a difference in Congressional Intent in these two methods

· Moreover, when it is a discretionary budget, the President has not in any way contradicted an order of Congress

· Also, it reverses the default rule which cedes a lot of power to the President, Congress has to now specify every provision they want be beyond the line item veto of the President, Congress has to work harder, and this a constitutional change which alters the balance of power

· Fundamental Question: Can you, by legislation, alter the balance of power between Congress and President?   

G. Morrison v. Olson

· Independent Counsel statute, it allowed members of Congress (chairman of the Judiciary Committee) tell the attorney general to investigate whether has something fishy has gone in the Administration, the attorney general has to say there is absolutely nothing to it, if not, he has to go to the Court to ask for the appointment of Independent Counsel 

· 3 objections that the law had to overcome:

· Appointments clause (is he a superior officer) 

· Separation of Powers

· Article 3  

· What if President was able to appoint Sup. Ct. clerks? 

· Court says it doesn’t fly if it incongruous which the court gets to decide

· President thought it was incongruous for judges to appoint someone to perform a core executive function (prosecution of crime)  
· Issue of whether he is superior and inferior officer

· Is IC really inferior to U.S. Attorney? Court decides that he is inferior.

· Rehnquist says it does not violate separation of powers even though this guy is doing executive function

· Does not compromise the judiciary, they just pick person, which they say is not political

· In G.B. the high court judge is investigating David Kelley suicide and sex-ed up Court
· When there is a vacancy in U.S. Attorney’s office, judges appoint the interim, this has been going on forever, and no one has every objected to it

· The court said it as alright if President does not have the right to fire everyone in the executive at his will 

· Scalia’s dissent:

· Says that all the executive power is given to President, no argument that he has retained enough of it 

· He is making the argument that President should be able to fire anyone in the executive at his will
· Says IC is a great threat to the executive branch 

· Court says it is that they decide when too much of the Executive Power (can’t make SOS a 12-year appointment) has been intruded upon, Scalia hates this.  
· He says politics/public opinion is the cure for all this

H. Privilege

1. Clinton v. Jones

· Court says no need to give President the immunity for unofficial acts, it won’t be a problem in exercising his Constitutional powers? Pretty bad forecasting on the Court’s part.  

· Clinton’s impeachment crime was to try to prevent Monica’s deposition in Clinton v. Jones, all because Clinton was not giving immunity from this suit

· Breyer said there is no absolute privilege, but court should say whether the conditional privilege can be used by President, if he claims it will interfere with his duties, which should be great presumptive wait 

· Bersculoni cannot be prosecuted while in office 

IV. Free Speech 

· Historically the 1st amendment did not make its way into court until WWI

· Alien & Sedition Act were created by Adams and Jefferson said that it was unconstitutional and pardoned everyone under it (both of them original framers)

A. WWI Cases
· Government is suppressing political speech in all these cases; this is not marginal speech (obscenity, defamation, etc.). This is speech about how will we be governed, this is democracy and we should be able to talk about who should be in power.  Nor is this speech collateral like campaign finance law, government employees can’t run a political rally in their office.  These cases are core, because they say this political speech you cannot say, and if you say it you go to jail.  
· A) Do not say X (Gitlow: cannot say that organized government should be overthrown by force)

· B) Do not say that which will have the effect to leading to Y

· Can violate this law without actually speaking, when there would not be any 1st amendment issue, only when the procurement of the result is through speech 
· Big issue is proving causation of Y, but usually intent to produce the result is sufficient (attempt)

· Clear and Present danger sounds a lot like attempt/conspiracy doctrine 

· Note that you can be convicted for factual impossibility (just like these people); they want to impede the draft but they are just incapable of doing it     

· Generally the intent is sufficient for a crime of attempt or conspiracy as long as there is some overt act, the only problem here is the 1st amendment

· Does Holmes doctrine of clear and present danger even add anything to the ordinary law of conspiracy? Are prosecutor’s tied anymore by this requirement than the general laws of conspiracy?

· He adds a further point on the spectrum of success which is clear and present danger, not only clear intention and overt act there also to have to be clear and present danger that it will take place, there has to be a closer proximity when Free speech is involved

· Brandeis adds an additional requirement in Whitney: 

· The evil must be SERIOUS

· Brandenburg Test:

· 1st amendment does not permit a state to forbid or proscribe advocacy of the use of force or law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action 

· Intent

· Intent to produce it imminently 

· Clear and present danger that it will happen

· The leave out the Brandeis requirement of seriousness (but it is implicit)
Class 15&16 – Commercial Speech

Bradenburg:
a) intended to produce

b) imminent 

c) lawlessness or violence

d) likely to produce 

e) [serious law violation] - Whitney

One difference between this and Holmes: under Brandenburg test you have to intend the imminence as well, Holmes doesn’t parse it that fine 

Brandeis and Whitney says that the Court decides whether the law violation is serious, etc. Gitlow says that it should be left to legislature.  This has never been brought in a case, but still it is part of the Brandenburg test.

Compare to the Learned Hand test: 

· He would make it turn on whether you say it is in your interest or duty to violate the law, if you do it, not ok. It is ok to generally say a law is unjust, lousy, etc. 

· “Words are not only the keys of persuasion but the triggers of action”

· This is a textual analysis, Holmes does not buy into such a formal analysis.

· “Magic Words” test is rejected, Holmes says “every idea is an incitement”

· Holmes says he is concerned with intent, but mostly his test is based on foreseeability

· Holmes would use a reasonable person standard 

· Brandenburg say you have to intend it    

· The Hand test shows up again in the Yates decision during the Mccarthy decision 

· Harlaan says there needs to be a distinction between advocating abstractly and advocating direct action 
· Dennis Case – Hand says that courts must ask whether the gravity of the evil discounted by the improbability, justifies such invasion of free speech as is necessary to avoid the danger. (Brandenburg is much more protective of speech) 

· Factual impossibility when a robber says “go” seems to fail the “likely to produce” part of the Brandenburg test, but Court would not raise any 1st amendment issues because the speech was not persuasive, same as saying “fire”

· Speech as a signal v. speech that is trying to change people’s minds (technical point v. moral point; means v. ends)    
· Don’t need to meet Brandenburg test when words are just used as a signal (this is a limit of 1st amendment analysis, which we should keep in mind) 

B. Freeman v. Burson

· Statute that says no person may engage in electioneering activity within 100 feet from the polls. It is core political speech, Court still says that statute is ok. 

· It is a serious problem and trivial intrusion on free speech (100 ft. is not that restrictive) 

· The is the post-modern doctrine, that prohibitions on core speech which relate to its content must receive strict scrutiny

· Strict Scrutiny means the gov’t can justify what it is doing but it has to show 2 things

· Compelling (really, really serious) state interest

· Narrowly tailored to serve this compelling interest

· This seems closer to Hand’s formula than Brandenburg

· Rational basis test: 

· Legitimate (Constitutional) interest

· Rational relation to the method

· Intermediate

· Substantial interest

· Substantial relation to the method

· Court says this law meets strict scrutiny 

· Fried says that the textbook say that the test is both Brandenburg and strict scrutiny 

· Fried says this test is more restrictive, there is no requirement of intent
· If you’ve met Brandenburg you’ve certainly met Strict Scrutiny
· Maybe Brandenburg is just strict scrutiny in specific circumstance (Fried: says danger of violence), seems backward the easier test is about violence   
C. Feiner 

· Guy giving a speech about Racism in Syracuse and black people don’t have any rights 

· Does it meet Brandenburg? 
· No, the violence against the is too remote

· But isn’t there a threat of violence against Feiner (heckler’s veto) 

· This says that if you know what you are going to do is going to attack on you, you can be arrested.

· It seems to meet Brandenburg, so maybe we want to add an amendment to cover these cases, or can we fit it under on the factors?

· Perhaps, under the imminence factor, it is imminent only if police do not do their job

· If police are doing their job, then violence is not imminent

· It is not imminent in the correct sense 

· But a policeman’s warning may be enough to supply the imminence 

· How does this work for the other similar cases of police orders to break it up? 
· Whether it was really for necessary the police to break it up? If one cop maybe (Feiner) if not, probably not

D. Chaplinsky

· The classes of speech which escape the 1st amendment protection
· It could be said some other way

· It is not persuasive  

· No social value 

· Lewd & Obsence

· Profane

· Libelous 

· Insulting or Fighting, words which of their very nature which injure or incite immediate violence 

· Is this a distinct category or is it Brandenburg 

· Seems to fit Brandenburg initially 

· But what about intent? Do you really want to get beat up? He is trying to tell the cop you want to beat me up but you can’t.  Well, does not meet Brandenburg then, we need “fighting words” doctrine?

· What’s left is that talk that is equivalent to saying “Let’s go out and fight,” trigger of action/signal    

· Harlaan says its not just the abstract message it is the emotion, it is not just the words it is the music, chosen words are part of the expression and what is protected, and exceedingly important step, expression of an idea as well as words that express idea  

E. Prior Restraint

· Refers to all licenses/permissions for speech, which was a very common thing (to publish a book in France you needed permission)

· Include permits for meetings, parades etc., these all work to shut off speech before they are spoken, as opposed to punishing you for speech you already made

· Some con law theories were that 1st amendment means absolutely no prior restraints

· What is the status of prior restraints now? We have it all the time, injunctions (both temporary and permanent). If someone is about to violate your copyright, you can enjoin them. 

· Court has allowed permits, they have said that the licensing measures must not be on a purely discretionary basis. There must be clear standards, so that you can argue they are bad standards. 

· Can you violate the injunction and then litigate it? For injunctions not so safe. Licensing schemes, not clear that you always have to litigate that the scheme is bad or that your license needs to be denied.  
· Overbreadth is curious doctrine of 1st amendment law that does not usually apply in other areas. If you are claiming that a statute is unconstitutional but it could have been drawn in such a way to capture what it is your doing, usually can’t complain unless you say it is so vague that you don’t know. This is different in 1st amendment law. In 1st amendment law if the statute must be written to get only what they can get and anything more otherwise you get off the hook.  

· If the statute is itself overboard, even if your conduct would have been proscribeable under the right statute, you get off for now.  

F. Defamation

1. NY Times v. Sullivan

· Until this time libel/slander were thought just to be state torts and this was the first moment where it constitutionalizes
· Full page ad alleged terror acts going against blacks 

· Sullivan was one of the 3 commissioners of the police, he wasn’t the chief
· Alabama lower court awarded 500K to Sullivan for Defamation, Alabama Supreme Court affirmed

· Why is this particularly threatening to the paper? They have less control over what is in it because it is an advertisement, their own people did not write it.   Also, they did not mention Sullivan by name. Not even clear that Sullivan was related to the allegations, he is just someone who has a medium level position in connection to the public acts was claiming defamation. This has some pretty scary implications for the NY Times.  
· Also, before this case, in normal defamation, the truth has to be proven by the defendant. In this case, the state court had said that NYT had to be right about all the particular truths as well, before it was the truth about the “defamatory sting.”
· How could you attack if defamation was not protected by 1st amendment per Chaplinsky? 

· Biggest attack: Law of Libel is dead (Black and Douglas concurring opinion) 

· Big attack: Focus on that this criticism of official public actions

· Narrower grounds: No jurisdiction, damages by public officials turns private action into a public fine system  
· Court’s decision was that if you a public official acting in public/official capacity, needs to be a showing of actual malice (knowledge or reckless disregard, i.e. being negligent is not enough)     

· Reckless disregard standard is hated by media, the discovery is very expensive and embarrassing 
· But Court says that you cannot pass from a impersonal criticism of policy that it is necessary presumption that it is criticism of people implementing the policy

· You cannot have presumed general or punitive damages, only thing you can get is actual damages

· And they switched the burden of proof the Π must prove both that it is false and actual malice/reckless disregard    

· Lingering issue: But where is the state action here? Based on the right to sue? This case is where the issue is a public right v. private right. We will look at it later in Class 19.  
· Court was not going to try to wipe out defamation in one case by addressing the state action issue.

· Private person in public interest:

· Gertz, Court applied a standard less than the NY Times standard

· It was in the public interest, but since media controls this it is sort of circular 

· Gertz standard that a private person does not become public involuntarily (Gertz was lawyer so it was not involuntary), only actual damages and no fault liability (i.e. negligence might do it)

· This less than the NY Times Standard because negligence might do it

· Private/Private

· Dunn and Bradstreet 
· Public Official/Private Conduct 

· Perhaps there is no such thing, because everything a public official does is of public concern, which may be why we have no cases

· Why do we have defamation at all?

· The government has no business in keeping you from being persuaded of something? Perhaps Black and Douglas were right. 
· Measurable harms to individuals are different to than harms to process/democracy, the Court does not want to purify the streams of political/democratic debate.

· Bartinicki: Newspaper not liable if they did not illegally eavesdrop itself, this seems a bit off since it is just as illegal to receive stolen goods as stealing them    

· Why wasn’t Penthouse v. Falwell defamation? If you make you accusation in such a frivolous way there is no allegation of fact (they made it clear that it was parodic).  But why so if he was made to look ridiculous. This is closer to persuasion than alleging a fact (this is music).     

· Can’t hide a statement of fact behind “I believe” but this is clearly Penthouse’s opinion 

G. Obscenity

· Brennan’s intellectual development from majority in Roth ( to dissent Paris 

· Brennan huge leap in Roth is that obscenity and portrayal of sex are not synonymous 

· He says in Roth that it is material the appeals to prurient interest of average man based on community standards 

· What is meant by prurient interest? stuff meant to turn people on? That can’t be quite it. ALI says that if goes beyond customary representations in candor/explicitness. 
· What is not explained is why it is wrong to illicit sexual thoughts

· What would have 1791 framers have done with this speech? Would they have even considered that this was speech covered under 1st amendment? Living constitution/set of principles. 

· Why is a painting speech?

· Translation theory 

· Could you shut down snuff movie trade?

· Under a similar theory that child pornography found illegal (a crime in itself and an interest in protecting)  

· Reasons for restricting obscenity

· Causal

· Tends to incite criminality 

· Paternalistic

· Moral

· Kingsley: Censors in NY thought it was obscene because it showed an adulterous relationship  

· Two opposed views:

· #1 - Free speech just has to do with speech that makes a political contribution

· #2 - There is a presumption of liberty, gov’t cannot restrict unless for a valid reason 

· Miller is the current  law on obscenity:

· Miller test is on pg. 1069

· Is it #1 view or #2 view?

· Is it possible to fit it into #1?

· Seems difficult, with the example of 12-tone music

· How about the idea that freedom is indivisible, your mind is either free or not (but this completely transforms the theory).

· Paris  

· Idea of a Cultural Environmental Protection agency, to have this stuff around itself has a way of degraded the cultural environment 
· Does my freedom to express ideas stop at your brain? Holmes: my freedom to swing my arms stops at the tip of your nose.

· What allows porno in the hotel room is one particular aspect of the test:

· The conduct must be specifically defined by the state law (can’t say that only things that have no ideas, or only things that are degrading) 

· There is only occasional prosecution for obscenity since Miller EXCEPT for child pornography  

· Another lively area is the issue Renton v. Young

· Trying to confine the adult entertainment into one red light district, or disperse it throughout the community

· The 1st amendment defense they make is that they are going after the secondary effects not the speech itself, but is this a good argument?

· This is like Feiner, rather than the heckler’s veto it is the prostitute’s veto, you act against the speaker rather than law-breaker
· Maybe this supports Stevens idea that this type of speech is of a lower value 

· Or could just say that it is a fact that this a magnet for prostitute and that can be regulated (i.e. what if bookstores attracted enormous crowds)

· Are regulating secondary effects of constitutionally protected activities more restricted than regulating other activities? (this will come up again) 

· This makes it a time, place and manner restriction rather than content   

H. Commercial Speech
a) Virginia Pharmacy

· Pharmacies are not allowed to advertise the prices, under the guise of protecting consumers 

· Virginia could have just made minimum price regulation which would be constitutional, why can’t they regulate it this way? Something anomalous about it. 
· Rehnquist has always hated commercial speech 

· He says in Puerto Rico case that if you can forbid gambling entirely you can forbid advertisements for gambling

· Cincinnati case is the precedent for the Do Not Call list challenges (Do not Call allows political and charity calls but not profit calls)
· Steven says that its not that commercial speech is second class citizen, the idea is that commercial speech come with specific dangers with it (fraud) and if those are reasons that justify greater regulation that is the only reason you can discriminate by (i.e. Howard Dean call is as annoying as call from telemarketer) 

· Can’t say that you free speech right not to get sued for breach of warranty 

· To some extent commercial speech can be seen as simply contractual language 

· In the Central Hudson test they say commercial speech has to be true and not misleading to be protected 

· Why do we let regulators forbid false advertising instead of letting consumers sue for false advertising? Why is the FDA our first line of defense? 

· The notion that we all would like to be able to go into the drugstore and know what we buy will not kill us, not good enough that our survivors will be able sue.   

· Blackmun says it’s ok to require that the things you say are true but cannot withhold truthful information to manipulate choices (Blackmun made this argument unsuccessfully in Exxon v. Md.) 

· Rehnquist says that commercial speech is turning 1st amendment as free trade clause rather than a freedom of speech clause 

· Don’t we want to protection from false political, philosophical and economic speech? Why can’t we enforce a truth regime on these speeches? Maybe in this realm we don’t the protection by the government we will protect ourselves. Maybe commercial speech is more verifiable.  
· Lawyer advertising cases they come down rather harder on commercial speech, you can advertise that you are certified but not that you specialize in certain areas, can’t chase ambulances, can’t promise results (it is the notion that you cannot mislead) 

I. Speech as Action
1. O’Brien

· Draft-card burning case, the general problem is whether and when conduct becomes expression and if it is expression whether it is protected under the 1st amendment

· Begs the question is any speech not conduct? Can we ever beam information into people’s minds? Talking/Writing/etc. is behavior. 

· Is their any form of conduct that is not communicative? It is hard to imagine it…Could sweeping your kitchen floor ever be expressive?   

· This is the O’Brien problem is that every expression requires conduct and that any conduct might possibly embody some form of expression, how far will 1st amendment protection extend then?

· O’Brien burnt his draft card, which he could have done for numerous reasons, but he did it with the intention of communicative speech

· The Court says that the regulation must directed at non-communicative aspects of the conduct (unrelated to suppression of the expression); if it is related to the expression we are not in the O’Brien test at all

· How do we know that it is not related to suppression of speech? Look at whether there is a connection between the regulation and the supposed other purpose and (like the Commerce Clause cases, was the statute meant to be protectionist)      

· If it doesn’t further the interest at all we just don’t believe, but it is often the case that it furthers it sort of (it is rationally related), how related does it have to be so that you are allowed to restrict speech for this purpose? 

· The impingement on the 1st amendment must be as small as possible in fulfilling that interest

· Summary

· Regulation has to unrelated to the suppression of speech

· Significant and important interest (this the sign of intermediate scrutiny, strict scrutiny it needs to be compelling) 

· It is has to be necessary/no greater than essential

· The whole legislative purpose analysis is unnecessary says Fried

· Applying this to O’Brien case, the draft is a significant interest and the amendment sufficiently tailored for this interest because if everyone burnt their draft cards than we had to have rely completely on office which is not good, this seems to be enough 

2. Texas v. Johnson

· An O’Brien test should apply 

· Court says that even if you don’t meet O’Brien than you have to meet strict scrutiny and boy is that hard 

· Court says that protecting something as a symbol is another way of saying you can say it is a statement you cannot make, they are not punishing you for destroying someone else’s property, you are being punished for destroying a symbol/making a statement. This seems as close to suppression of speech as you can get. 

· Fried thinks that the case is quite easy 

· How would Tribe’s argument that you could write a flag-burning statute that is constitutional work? Could say that flag burning is fighting words, likely to lead to fisticuffs (Sort of like Virginia v. Black).   
· Dissent saying that the flag is a sacrosanct symbol and it is a compelling state interest, which comes down to an interest in suppressing a communication, so there is no way out of it 

3. Barnes v. Glen Theater 

· Is nude dancing protected under the 1st amendment? 

· First question is this how is it O’Brien test at all? A: Dancing is expression.

· Majority says there is a simple state interest in people not being nude (moral) and they also say there are regulable secondary effects (Renton)

· This is not a straight forward secondary effects case, because in those cases they were trying to spread out the speech here it is trying to shut it down all together  

· The moral interest is cited to be significant, the Δ comes back to say that the statute is not narrowly tailored 

· White dissents and denies that there is any general interest, he says the only interest is in protecting those who don’t want to see nude people 
· Scalia’s response is the 60,000 nude people in the Hoosier Dome 
J. Campaign Finance 

1. Buckley v. Valeo

· The argument is made that is O’Brien

· The law from Buckley is that contributions by donor’s can be limited but expenditures (by anyone – campaign, candidate, political parties when it is uncoordinated with the campaign, and by groups/individuals acting independently) cannot be limited

· The government urged that this be analyzed under O’Brien as regulating conduct and have to say it is unrelated to speech

· The Court says O’Brien test does not apply to expenditures, all speech is an expenditure, talking is an expenditure of breath, court says expenditures and speech are the same thing, there is no way to limit expenditures with limiting the speech itself
· Accept this argument does not killing regulating expenditures, now just you have to have compelling state interest? 

· Corruption/Appearance of Corruption court says that this is accomplished by limiting contributions, limiting expenditures is not narrowly tailored enough 

· Balancing the playing    
· How about the idea that 1st amendment does not protect the means to speech but to the means itself. If you buy that it is conduct and not speech then O’Brien test applies. Even if it is not speech, how would you make the argument that limiting expenditures the reason is unrelated to the suppression of speech? 

· For contributions the reason is preventing of bribery of politicians

· What could be the reason for limiting expenditures?

· Could try to link it up to contributions, but if we have limited the contributions then this argument is not that strong. 

· The other reason is the level playing field argument, you want the same amount of speech (or at least not too much disparity) that necessarily entails we want to reduce the amount of speech as somebody so that it is equal to someone else’s (what about leveling the playing field in other areas: charismatic) 

· Court says that this concept is “wholly foreign” to the 1st amendment 

· Is this true?     

· 3rd Justification which may be more viable, politicians would not have to spend as much time fundraising, if there is no expenditure limit you will want to raise unlimited funds even if contributions are limited, but does this meet the standard to be unrelated to the suppression of speech to get to the O’Brien test?   

· Could we limit the amount of money the NYT expenditures? Campaign finance legislation excludes media corporations from its regulations but they also cannot contribute to campaigns. If you can’t regulate media how can you regulate others? Do you not allow the candidate defend himself against the media? How to you level the media’s voice? And who certifies you as being the media? Fried thinks the media is the killer argument.
· Fried thinks Buckley contribution/expenditure makes perfect sense. 

· BICRA

· Expenditures come in 2 sorts 

· Coordinated, which are viewed as contributions and can be limited

· Independent,  NRA, Sierra Club

· Soft money  

· Developed as a result of an oversight of 1974 legislation, talked about candidates, PACs, corporations and labor unions, but it did not talk about the Political Parties

· People figured out they can give money to the parties, who are not assumed to be coordinated with candidates (this is bullshit), so give money to the parties who can do things like get out the vote, which are said not to be coordinated with the candidate

· This is where Lincoln Bedroom came in (250K/night which would go to the parties)  

· Party-building including issue ads 

· Title 1 of BICRA says that contributions to national and political are limited just like to candidates, this seems very consistent with Buckley, seems like it won’t be struck down

· Title 2 tries to limit issue ads which are technically uncoordinated, within 120 days of the election, Fired thinks this looks like more of restriction on speech and will be struck down

K. Hate Speech

Virginia v. Black this cross-burning statute said with the intent to intimidate and then it went on to say that burning of cross is prima facie evidence of the intent

4 Justices said that the intent to intimidate is alright (consistent with RAV) but prima facie evidence is not ok, and they send it back to see if it is severable 

If Klan does it on their own property it is not with the intent to intimidate
3 Justices say even the first part is bad because it violates RAV. 

Scalia and Thomas we agree but shouldn’t strike down the statute until presented with that type of case, (over breadth would suggest they wrong)

So what does it mean?

· It is proscribable with the intent to intimidate attached to it (6 justices think this) 

· Well certainly can’t have the prima facie rule because 7 say that

Is #1 consistent with RAV?

· See the presidential example given by Scalia, you can have something against threats against the president because you could have a statute that says all threats are proscribable, you can carve out a subclass as long as it is identified by the same way you proscribed the original class (it is a particularly intense case of the original reason you are able to proscribe on the larger level)  

· You can go narrower in a obscenity statute only if your criteria is unrelated to the suppression of speech, some other evil, not the speech itself

· Say Nevada defines their obscenity statute as the miller test but only for children, so the reason is not related to speech (this not quite Scalia)
· Scalia says that it is a particularly intense manifestation of the very correct justification for the proscribable class to begin with 

· So why did Virginia v. Black meet the Scalia test? In RAV Scalia says that the racist who intimidates is punished more than the non-racist who intimidates, that it is not present here. This is what saves it (NAACP would be convicted for burning a cross on the grass of the home of the Grand Wizard). 

· White says that if it is excludable you can pick and chose what you want (but this seems troubling)  

Wisconsin v. Mitchell

· Court unanimously said that states could increase the penalties for hate crimes 

· Perhaps because criminal conduct not protected by the Constitution

· If you beat someone because of their Race v. they are not members of the union you get double punishment? 

· How is this consistent with RAV? Doesn’t seem like on it.

· Could say motives are not expression, so people may act on different motives, and in neither case is anything being expressed.  

· They were not expressing racist ideas when they beat him, no symbolism like burning a cross it was a beating. 

· We have to move in the direction that this is an area of pure conduct, can discriminate all you want.  A concussion is not a message, it has to be some difference like that.

· But the enhancement, is still troubling, because it seems like these acts almost reach O’Brien. 

· Have to discern the motive from an act of expression.  No idea was expressed to the victim. 

· What if they said these things to him while they were beating him up? Would this help him? Well O’Brien would probably 
· It is distinguishable from O’Brien

· Motive is not the same thing as expressive purpose

· In so far it is an expressive purpose, O’Brien says it proscriable

· This is also the basis for justifying discrimination (like Wisconsin), harassment
Government’s Power to Limit Speech in its Capacity as Proprietor, Educator, Employer and Patron (p. 1187)

Speech in Public Forums and Other Government Property

EARLY PUBLIC FORUM CASES:

Rules that regulate how far the government can go in regulating forums:

Time, Place, and Manner Standard (Perry): (p. 1208)

· TPM restrictions are valid provided that they are:

· Justified without reference to the content of the regulated speech;

· Narrowly tailored to serve

· A significant governmental interest; and 

· They leave open ample alternative channels for communication of the information.

O’Brien Standard: (p. 1165)

· Lots of similarities:

· Both significantly important (government interest);

· Narrowly tailored;

· Justified without reference to content;

· Leaves open ample alternative channels of communication (O’Brien’s Harlan concurrence – doesn’t entirely prevent).

Hypo:
MA law that no room at HLS may have more than 250 people at a time.  Fried wants to have a big political rally with 100s of people.  Can the government say that you can’t have more than 250?

· Government interest = fire safety.  OK, substantial enough.

· Political meeting (noisy) in apartment that goes on until 2 a.m.  Government can interfere b/c governmental interest is substantial in keeping environment quiet.

Are these (above) public forum cases?

· We have in effect imposed time/place/manner restrictions on speech.

· City of Ladue ( Govt said that you can’t put signs in your window.  Not a public forum case b/c it’s not a public forum.  The reason that the same analysis obtains is not b/c the public forum gets more speech protection than private property but for the reverse reason – we’ve backed into it.

· Before the development of that doctrine, the analysis was Holmes’ analysis (not much of a free speech guy before Skank and before C&PD).  

· Holmes ( Said that the streets belong to the government (they actually have title).  

· TPM says that when it’s as public forum it’s like your own private property.  Therefore, you can do what you want on the street (and in your apartment) subject only to TP&M.  Doesn’t give some special speech privilege to public forums; only transfers the same speech privileges that everyone has in their own private domain.  Same, but no greater (even in your own apartment, you must respect TP&M). 

· Hague v. CIO
· Books ( Brothel that sells books.  We shouldn’t have to go down the TPM/O’Brien path.  Scalia says that narrowly tailored shouldn’t apply if unrelated to suppression of speech, significant government interest, and general applicability (see Scalia in Barnes, referring to public nudity law).  

· Important thing about public forum ( PF is a privileged place for speech relative to governmental property generally (rather than relative to private property).  PF is a place where the Holmes rationale does not apply.  

Iskcon v. Lee (505 US 672) (1992) p. 1238 – Airport Case (Rehnquist)

Facts:
Hari Krishnas handing out stuff in airport, soliciting contributions, selling books, etc.  Ban on distribution and solicitation of materials.

Issue:
Does 1st Amendment easement apply to an airport or does Holmes’ analysis apply (& airport belongs to govt. and they can tell you to move on)?

Held:
Court upheld ban on solicitation and struck down ban on distribution of materials.

Notes:

· Why so many beggars in Harvard Square?

· City of Cambridge ( MA Supreme Court said ordinance requiring beggars to leave was unconstitutional.  Even said that the beggars did not have to sell anything.  Beggars are merely soliciting charity for themselves.

· City of Schonberg ( Soliciting charity is protected speech.

· Since there is a constitutional right to beg/sell literature/make political donations/etc., why was this a problem in airports?

· Airport is not a public forum ( Therefore, Holmes’ analysis applies.

· Why doesn’t the airport constitute a public forum?

· Hasn’t been held in the public trust and used for purposes of expressive activity for time immemorial.  

· Airport is a business, and the government runs it as a business.  Therefore they can regulate it as they choose.  (there are private airports as well)

· Reminiscent of commerce clause cases – Market participant.

· Court continually makes this distinction btw government acting as a regulator and government merely getting into business with other people.

· Public forum by designation (Hague) – Government doesn’t have to regulate public easement, but it does by choice.

· Streets, parks, etc. automatically have public easements imposed by the Courts.  What’s the difference btw streets/parks and airports?

· Time immemorial argument ( Streets and parks are a natural mixing place and place of expression.  Picture that unless you want to be a prisoner in your home, the street is somewhere that everyone has to go at some time (and where you are if you have nowhere else to go).  

· Free speech easement idea follows from this idea of the street as “ultimate” b/c people w/out living rooms, large spaces, etc. still need to be able to reach people – and do it in the street b/c you can potentially reach everyone there.  In the street, the speech is truly free (i.e., one doesn’t have to rent, buy TV time, or buy a bigger place).  In private places, only that speech which is truly free is OK.

· For the first time here, we have the 1st Amendment showing up as something other than a negative right (keep government’s hands off).  Here, the 1st Amendment is a positive right/a right to something (i.e., right to use the public forum for speech).

· What else is the government obliged to give you for the sake of your speech?

· Doesn’t have to give you money to buy TV time, billboard space, etc. (that would also be a positive right).

· Only other positive right = Attendance at criminal trials.

· Again, we come back to the question of why airports are not public forums.

· Ostensibly, government could make a business out of the streets.

· What about toll roads?

· Governments are not required to have parks – why do they have to make them public forums?

· J. Kennedy’s argument for treating airport as public forum:

· It is a place where a great number of people gather.  Why should the sidewalk in front of the airport be treated differently from the airport itself?  In modern times, the streets do not have the same historical function (in LA, no one walks anywhere – you go everywhere in your car and don’t encounter anyone on the streets).  You get out of your car at LAX and that is a place where you might actually meet some people.  

· Fried says that there’s a lot to that argument.

· People go to the mall more than they go to the airport (e.g., Mall of the Americas in Minneapolis), and do the things that they used to do in the streets and in the park.  Could the Chestnut Hill Mall be designated a public forum?

· Pruneyard (from Property) ( Protestors set up petition table and owner of shopping mall protested.  State law required owners of shopping mall to keep property open for this activity.  Owner said that state law violated his right (bundle of rights) to keep people out.  Court said no, not violating his rights.  Not the same question.  

· If state law says that this is public property, the owner doesn’t have a right to keep you out.  But, if state says that this is public property, you don’t have a constitutional right to be there (no positive right to be there).  Similarly, you don’t have a right to publish a letter in the New York Times.  

· Limits of the public forum idea…

Clark v. Community for Creative Non-Violence (468 US 288) (1984) p. 1207 (White)

Facts:
Clark = Secretary of the Interior.  Park across from the White House (Lafayette Square) – ban against camping in the park.  Sleeping in park was obviously quite relevant to the protest (i.e., if the homeless are not sleeping here, they will be sleeping on the street somewhere).

Issue:
Whether a National Park Service regulation prohibiting camping in certain parks violates the 1st Amendment when applied to prohibit demonstrators from sleeping in Lafayette Park and the Mall in connection with a demonstration intended to call attention to the plight of the homeless.

Held:
Regulation valid.

Reas.:


· Apply TPM test:

· Content neutral.  Unrelated to the suppression of this message.

· Significant interest in maintaining parks.

· People are allowed to protest in Lafayette Park (and regularly do).  Challenge is to explain why it’s alright to have protestors there, but not alright to have sleeping there.  How does the Court do it?  

· Narrowly tailored.

· Is this in fact not narrowly tailored enough, but perhaps too narrowly tailored (i.e., directed at this specific mode of protest)?  Why didn’t this go too far and regulate the message itself (if it regulates too little, it casts doubt on claim that you’re going beyond communicative impact)?

· Court concluded that the government interest was significant enough (didn’t want people coming from IA and using it as camping grounds).  Using it for a protest during the day doesn’t take the property in the same way that sleeping and camping there does.  Thus, = law of general applicability – not going after the message implicit in the protest.

· Sanitation and health problems – Govt. maintains campsite for this very reason.

· O’Brien case too ( “Expressive sleeping”  (the sleeping is relevant to the message)

· Problem = Govt. tailored law too narrowly.  They’ve redone it now.

· New law = Cannot have unattended signs or structures in Lafayette Park.  Included sleeping b/c if you’re sleeping in structure, then it’s attended.  

· Example of how you use the TPM machinery to cover 1st Amendment interest on one hand and government interest in having space freed from protestors all the time so that other citizens can use it for their purposes.

Cases where you can’t (O’Brien context):

Martin v. Struthers 

Facts:
Court said you need a license to go door-to-door.

Watchtower Case

Facts:
Same as above with Jehovah’s witnesses.

Held:
In both, Court said that the government can’t require a license.

Reas.:

· Are these public forum cases?  Is a doorbell a street?  

· No, because doorbell is not a public forum – it is part of a private residence.

· But, if I haven’t said, “Don’t ring this doorbell,” the government cannot tell someone not to do it.  

· Do not call list.

Hypo:
Public auditorium built and paid for by government, who rents it out to everyone who wants to use it.  Won’t rent it to you b/c you want to put on the musical “Hair” (one scene of non-obscene nudity).  

· Can government refuse to rent it to you on the basis of content?

· Not unrelated to suppression of speech;

· Not without reference to content (the content is the reason why they’re denying access).

· Cornelius v. NAACP ( Combined federal charities (equivalent of United Way).  Advocacy groups not included.  NAACP sues saying that government regulation was content-based.  Govt. interest = decreasing interruption in the workplace.

· Government defended this successfully.

· If government as employer can limit expression in its own hallways, then it can regulate this.  This is government managing its own affairs – and it can make whatever judgment it wants in order to further the workplace it’s trying to get.  Combined federal charities allowed b/c it’s a convenience for employees, good thing to do, etc. (its own purposes) – it doesn’t have to do it so it can configure it as it wishes.   Gives government too much.

· Subjected to O’Connor’s reasonableness standard.  Government regulation must be reasonable, in that they can’t say anything at all.  

· Viewpoint ( Because this is a non-public forum, Court is not going to read TPM standard so strictly.  You don’t have to be content-neutral, but you do have to be viewpoint-neutral.

· High School Hypo: 
Fried owns high school.  Allows anti-smoking speaker comes in to talk about health hazards associated with smoking.  Doesn’t allow pro-smoking speaker in.  Clearly viewpoint discrimination, but what would O’Connor say about that (how about if it’s a public auditorium)?

· Explanation not limited to HS/Children ( Arguing that the purpose of the facility allows one to discriminate insofar as what you’re doing is furthering that purpose.  

Summary:

· The Perry case on 1231 says that there are 3 categories of forum:

· Public forum (full TPM test);

· Public forum by designation (so long as designated, full TPM test); and 

· Non-public forum (either limited to viewpoint discrimination or perhaps even further limited by whatever the purpose the facility is).

· Fried says BLL (above) doesn’t make any sense:

· Public forum makes sense.

· Public forum by designation ( How do you know that a particular forum has been designated? It’s in terms of what the government allows to go on there – entirely circular.  

· If the government were to designate X as public forum, can’t they simply undesignated the forum?  No one knows…

· Non-public forum ( 

· Ex: Conference of justices on W and F after the arguments.  Fried wants to go in and harass them, but they would say that it’s a non-public forum.  Ridiculous b/c it’s not a “forum” at all.  If it’s not a forum, then the limitations there that the government can impose are very wide indeed.

· Left with a spectrum – and this area of law is a big mess.

· Tribe says it doesn’t work, but Fried doesn’t know what would work short of telling the courts to balance it and figure it out each time.  Need constitutional rules, but can’t say what those rules should be.

Next Week: On Wednesday we will begin Free Exercise.  M & T we will cover materials up to that point.

L. Government Employees
· Can we make a rule from Pickering, Connick, Rankin?
· The court draws the line between speech with the public and private concerns, policymaking and non-policymaking employees, degree it disrupts the workplace, Court says it is a balance

· The rule is pretty vague and there is a lot of litigation around it  
· Aside: Can’t just fire gov’t employee under civil service protections

· The other background is that in private sector:

· Employment at will – can be fired for whatever

· Contract protection

· Collective Bargaining/Unions protections 

· In a way these cases are sort of giving a range of employment protections to public employees which they could have gotten under civil service (ADA’s do not get civil service protection) or union protection    

· The court sort of creates a 1st amendment civil service protection for what you say or what party you are a member of 

· To be protected from being fired for being annoying you reach for the Due Process Clause  

· Why shouldn’t a public employer be able to fire someone for what they say or what party they belong to? Is this really a denial of the freedom of speech?

· One argument is that government is acting like a market participant, participating in the labor market rather than as a regulator (just like the market participant cases in commerce clause, Also saw it forum doctrine Scion v. Lee, government can restrict solicitation because the airport is not a public forum, because government is in the airplane business) 

· Counterargument is that the supervisor is doing the public’s business in discipline the employee for his speech 

· Seems like the case is stronger for discretionary dismissal for policymaking employees

· The related issue of patronage is addressed to Umbeher (usually this situation is addressed under competitive bidding laws) 

· In a way these cases constitutionalizes competitive bidding laws, which are directly created to limit patronage 

· What does this have to do with free speech? The employee has not said a thing? 

· The dissents in these cases are much stronger in this area
· When you elect Bush aren’t you in some way voting for Bush and all his people?

· Is this a free speech issue or democratic governance issue? 

· It is more of democracy/rule of law notion, law should be implied impartially and this a way of strengthening it  
· Civil Servants aren’t supposed to make policy they are supposed to be just applying the law 

· Argument that free speech is inherent to democracy, if you don’t let public contractors speak their mind you the quality and quantity of speech

· What is troubling about these cases is that the 1st amendment anchor is more tenuous
· Republic Party v. White

· The bar and state bar says that judges will be elected but they cannot say what they will do when they become judges 

· Sup. Ct. applied strict scrutiny and said it was unconstitutional, if you have an election, how can it be that people can’t campaign in terms of what they are going to do 

· If you don’t like it have appointed judges 

· In these cases, the free speech the other way, you can’t campaign say that I will change everyone in the office to be Republican 

· Notice how replete with balancing tests and unclear criteria for this area is

· Fried is dubious that is 1st amendment stuff but he likes the outcome and so do all of us

M. Government Support

· Rust, Finely, Vasquez

· Rust v. Sullivan
· Can’t advise patients on Abortion

· There appears to be difference between hiring an firing people and government spending a money 

· Court says that government can condition money, there has to be a nexus between the condition and the funding (see South Dakota v. Dole)  

· One of the problems is identifying what the purpose of the program is to figure out whether there is an essential nexus 
· Was the purpose of program to drive down abortion or something else? 
· Can Vasquez and Rust both be right?

· Scalia says that Vasquez must be wrong because of Rust, but could as easily say that Rust is wrong 

· Would an anti-smoking counselor be entitled to tell the consulee to try cigars instead of cigarette?  

· How does this square with Rust?

· This comes back to purpose of the program 

· What if you look at if the government program is to talk about one thing

· Fried says it is impossible to limit the ability to define the program in such a way the restrictions won’t be rationally be related to 

· Imagine a public defender organization which received funding that the lawyers there do not raise Miranda issues? 

· What is the difference? 

· Fried says that you have a constitutional right to a defense, don’t have a constitutional right to civil representation or abortion funding 

· This is requiring you to provide a constitutionally service in a constitutionally defective way    

N. Press Access
· Does freedom of press also imply freedom to get access to the information it wants to print in addition the freedom to print what it wants? 

· If you are arguing for Richmond Newspapers (Tribe), how much are you going to ask for and what do you have to be careful of?

· You would want to avoid the argument that the government not only does not have the right to shut up it also does not have the right to keep information away from you  (the question above)
· Want to avoid it because the precedents are against you 

· Aside: FOIA says that anyone has access to almost all documents which are not confidential, etc.  This is striking because this is a statute not the constitution (just like civil protection laws and competitive biddings)

· What are the constitutional limits on FOIA? Could be a separation of powers issue: if Congress is letting public access to Cabinet Secretaries meetings.  A statute that says that juries have to be broadcast on C-SPAN, Fried supposes that is would raise a separation of powers issues because Courts have their own rules on public access 

· If you are arguing this case, you don’t want to constitutionalize FOIA such that you don’t need the statute, how do you avoid this argument? 

· You have to argue that this practice has been going on since the beginning of time (like the public forum doctrine), the trial is like the public forum because it has always been open 

· This is what the court winds up doing 

· Winds up that this includes jury selection, preliminary hearing, but you can close it after all with a compelling state interest kicker 

· How about the argument that the 1st amendment should not be read as redundant so that the freedom of press has to be something more than standard of freedom of speech. How about that argument? Well same argument in campaign finance, the line between press and other speakers has completely disappeared. A real problem with official designation as those who are press (Zimbabwe), Court steers clear of it. 
O. Right to Associate

· Speech is extended beyond spoken word

· Speech as press access

· Speech as association (1) 

· Speech as commercial speech ( commercial association (1+2)

· Speech as silence ( Non association (1+3)

· Commercial non-association (1+2+3)

· Commercial silence (2+3) 

· How do we get freedom of association out of freedom of speech? 

· If you a free to speak and free to assemble (and talk to each other) these two added together seems like flows naturally to a freedom of association, if you had freedom of speech but no freedom of association hard to see what freedom of speech would be worth 

· What does the right to silence of mean?

· Silence is just as meaningful as speaking 

· How is this different from self-crimination of 5th amendment? Why is this not the same as right to silence in self-crimination? Self-incrimination you are compelled to recite facts, here you have right to express opinions.

· How is Barnett a speech case and not a free exercise case?

· Not speaking is the other side of the coin of speaking 

· Could someone complain that the dollar bill in god we trust violates 1st amendment?  

· If you can disavow the thing you are forced to say by putting a “not” next to it, is it still obvious?

· Disavowing something may actually distort the message you do want to send which is like censorship 

· Silence is itself a form of expression, forcing me to break my silence distorts my speech 

· Emphasis on FREEDOM of speech, freedom includes discretion not to speak in a linguistic sense, has as much to do with freedom as it does with speech 
· How about it as a violation of your physical integrity to be forced to say something you don’t want to say (like Lawrence and Roe) 

· Non-Association 

· How does this flow from Rt of association and the Rt. to Silence? 

· If you freedom to talk to who you want than have freedom to who not to talk to, see in this California Democrat in open primaries

· What is an example of commercial association? 

· Roberts v. Jaycee’s and Rotary Club 

· Anti-discrimination can apply to mere commercial association, while can’t tell California Democrats can’t be told to admit Republicans to their political association  

· O’Connor says that we are not talking about an intimate or expressive association 

· Now to commercial non-association

· In Abood, school union  collects fees from every employee for collective bargaining and advocacy of ideology 

· Court says they can collect fees for collective bargaining but not for advocacy of ideology 

· Here the court is saying you have  right not to associate like ideas (which looks a lot like Wooley v. Maynard or Barnett but not quite, the difference is money this is like Bukley, which says contributing money is a form of speech)
· Money is a form association, compelled contributions is a compelled association, which is a form of speech

· Glickman and Mushroom cases are also in this area

· How is there not a violation of commercial non-association in Glickman but there is one in the Mushroom case

· Kennedy distinguishes the two cases that plums are already heavily regulated while mushrooms are not, this distinction seems precarious 
· If you are compelling the association for economic speech it is alright but if you are compelling speech through the contribution then it ceases to be alright, this does not really work with Abood, because they said you could be forced to contribute for collective bargaining. Here it is for advertising, which is also not ideological but commercial. 

· It seems in this particular instance, Fried thinks Breyer has it right 

· Hurley & Dale 

· GLIB want to march in Boston St. Patrick’s Day parade  

· How would defend the State to require them to allow Gays to March

· Argue that parade is public of accommodation not an association, the parade is like a huge party, hard to argue that they are an association 

· Try to get the court to look at it as an amusement/commercial association rather than expressive association, looks more like Jaycee 

· The difficult is that marchers to march with signs, etc. there is a kind of spirit/message about it 

· Fried is shocked by Stevens by the dissent

· How does he know better than the Boy Scouts mean by “clean” and that includes gays just because he has read the literature, he could not do the same intrusion in religion, can’t tell people what they really mean
· 6th Circuit just decided Pork as the other white meat, said it was unconstitutional saying it was far cry from Glickman, and United Fruits controlled 

P. Electronic Media 
· How do the principles laid out during the time of

· First Case that dealt with this is Red Lion case, the fairness doctrine that broadcasters compelled to give equal time against subject particular people 

· But Tornillo said you could not make newspapers do the same thing, interesting connection to Pruneyard that a shopping center is not like a newspaper because it is a place of public resort 

· In Red Lion the court said its different because the airwaves are different because of spectrum scarcity, why Red Lion follows is not so clear but Court says it is justification of enough for government to regulate it more  

· But seems like you could prevent broadcasters from interfering with each other in other ways 

· Court says that the fairness doctrine furthers 1st amendment value, but Fried thinks this repulsive idea, government should not be managing speech, there is difference between content-neutral rules and a kind of weighing/balancing which the 1st amendment values argument invites, Fried is pro-formalism in free speech area because don’t want to invite government evaluating values of speech   

· Breyer did this in the eavesdropping Press Case, fired says balancing is conclusion not an argument 

· Isn’t there more scarcity in newspapers than TV and radio channels? Some markets only have one newspaper

· However this has disappeared thanks to cable, satellite, and internet

· In Turner Broadcasting, law told the cable broadcasters they have to carry that are broadcast in that area and particularly the PBS stations, the argument was that if those stations could not be assured access to cable, it would mean the broadcast stations without access to cable would not have a sufficient audience to survive, which mean people without cable wouldn’t get any TV at all 

· Court says that it is content-neutral, thus it is subject to O’Brien 

· Fried says it is not content neutral, local content is content-specific

· This seems totally wrong, unless you take the Breyer line that the 1st amendment is about public debate and this supports this value rather than undermines it 

· For the internet, it does not suffer from any of these defects, it is so cheap that there is no scarcity, but there are many free speech issues

· Child Porn (this not difficult, same case that a bookstore can’t keep non-obscene books because kids might look at them) 

· Really interesting issue is State Action issue, since it is a totally private thing, the mode of communication is all over private infrastructure, and that leaves the private parties an enormous amount of power which strictly speaking is not subject to 1st amendment law 

· If you tell AOL they can’t be filter, you might be interfering with their 1st amendment’s right 

· Common Carrier argument, then they have the obligations, that anyone who will pay has to be allowed access         

V. Religionxe "Religion"
A. Exercise 

A big question about “what is religion?”, and there is no good decision of what is religion. The closest they have come in statutory cases interpreting statutory accommodation of religion, and what they have come up with make absolutely no sense.  Oddly very few cases turn on that. We’ve been so expansive about what speech means that there is little left for press clause by itself; there is no access to information right at the heart of it (Richmond).  Is there a similar circumstance with religion?  What is left of free religion/free exercise?  It has some conduct elements, but these are covered by speech as expressive action.  So what is left of religion that is not already covered elsewhere as free speech/expression?  

Hialeahxe "Hialeah" case p.1472 (1993) B151

If law’s object is to infringe, restrict religious practices, must be justified by compelling interest, narrowly tailored to.  Neutral/generally applicable laws need not meet this standard.  Statute thrown out as facially discriminatory against religion.  How to argue w/o religion clause?  It’s got expressive value & ordinance aimed at what it is trying to express, a direct violation of C.  Cannot have law against killing animals to express a particular point of view (RAV).  Perhaps free speech protects communications w/natural persons; free religion protects communications w/deities.

Wooleyxe "Wooley" p.1363- wished not to express something.  Orthodox Jew wishes to express something by actions he refrains from (matter and anti-matter).  Expressive actions and expressive refraining from actions directed to a higher power.  

Bob Jonesxe "Bob Jones" case p.1484 (1983)

Limitations on religious liberty may be justified by overriding govt. interest; eradicating racial discrimination is sufficiently compelling.  Took away tax exemption as charity because its tenets included racial discrimination.  In Sherbertxe "Sherbert" p.1479 (1963) B152 the court didn’t care what the reason was.  Here they do care.  Under the Sherbert testxe "Sherbert test": 1. Does it infringe on free exercise?  2. Govt. must show compelling state interest (strict scrutiny).  3. Narrow tailoring.  Law of general applicabilityxe "general applicability" (kind of) - not directed just at Bob Jones but to all charities to be sure that they don’t practice racial discrimination.  Hypothetical: revoking tax exemption of Catholic church because of gender discrimination.  Does it have to do with centrality to the religion?  Smith says no need to go there - don’t want court making those kind of determinations: court is a govt. institution. should not be making religious judgments.  Notion that religion is different from speech insofar as exercise/non-exercise is conduct.  It’s not expressive in same way as conduct is expressive to others.  Free exercise has more conduct in it than free speech.  Therefore, stakes between Sherbert and Smith are much higher.  Scalia worried that we don’t all have to obey law if we have religious objection to it - puts burden on govt. to prove compelling interest - what kind of regime would that be?  Why are stakes higher in religious clause than free speech clause cases?  Because we can imagine a rule: if state can’t silence you, it must compete with your voice in speech: OK.  But if exercise of religion is something more than speech but is also behavior, govt. must compete with you in terms of controlling behavior - different ball game.  State can control conduct so long as not done for purpose of restricting speech/expression/belief - it has freer rein with conduct.  Tough to decide.  

Smithxe "Smith" case p.1489 (1990) B153

Religious beliefs do not excuse noncompliance with otherwise valid law prohibiting conduct state is free to regulate.  Law of general applicability law makes no reference to religion in its terms they regulate in a way so that if it sweeps in religion it does so without reference to it. Highly controversial result.  A lot at stake: power of govt. to control conduct.  Does Scalia succeed at explaining “this has always been the law?”  He tries to distinguish Yoder, Cantwell.  p.1490-91: they were hybrid cases (involved free exercise plus some other C protection - they will come out in favor of religion because balancing is done and interests are important) - is this a relevant distinction?  Fundamental rights are involved: of course they will win, irrespective of the religion clauses.  But they really aren’t hybrid cases.  It’s just that the non-religion interests were so important that they tipped the scales.  
In Sherbert - ask: could you find other employment?  In Hobby - started working and then got religion.  If you had to quit for other reasons (lack of transportation, sick child, etc.) it would’ve been OK, so you can’t single out religion as an invalid excuse.  {Little Bird case - Bowen v. Royxe "Bowen v. Roy" p.1486 (1986)- tried to prevent assignment of social security number to child.  Free exercise does not afford individual right to dictate conduct of govt.’s internal procedures.}  Scalia’s law of general applicabilityxe "general applicability" argument does not work here - too permissive.  Maybe the laws are in fact targeted against religion.  Brennan’s strict scrutiny Sherbert test is too demanding.  Intermediate scrutiny test may have been appropriate here.  Maybe you can’t get away from balancing in cases like this.  [Fried: kind of like third prong of Lopez - substantial economic effect when what you’re regulating has economic applicability.  you don’t have to ask how substantial (a balancing question), just a categorical question: is it within the category of economic activity being regulated, as in VAWA, where answer was no].  Court should make category judgments (which are more like law), and not policy judgments.

Remaining issues: what is religion, and why do we give a free pass to laws of general applicabilityxe "general applicability" on religious grounds but not on political or other grounds?  It may be a performance of belief, but not same as “I don’t believe in taxes” - belief is OK but performance is not.  It’s like something you can’t define but know it when you see it.  Why treat it differently?  It’s cruel to make someone choose between renouncing religion and renouncing the state, knowing how important their religious beliefs are.  Or is it that the state doesn’t want to compete with religion, because it is threatened by it.  Pragmatically, if you push religion too far, you have secular trouble.  Society doesn’t want to pay price (rebellion, anarchy).  This is an O’Connor-like answer - accommodation of it is a pragmatic choice.  People in grips of religion don’t feel like they have a choice - it is beyond their choice.  To pressure them in this area is cruel and dangerous.  

Problem from the free exercise materials, Justice O’Connor’s problem, she is absolutely not on board for Scalia’s view in Smith for laws of general applicability. She dissents in Smith and Bernie. Law of general applicability Smith rule implies that religion gets less protection than speech, can still object to a law of general applicability under O’Brien/time, place and manner tests.  May say it is odd that religion gets less protection than speech but if you realize that those aspects of religion which are speech they get all those advantages of speech.  What is left is exercise, which is conduct and there it is not so strange that rules of general applicability should apply to all non-expressive conduct. 

O’Connor’s problem is that she was in the majority in Bowen v. Roy and Ling. She said it was distinguishable because parties were not coerced to themselves violate their own religion. Here it is the government do things with its own property (land, files). Seems analogous to market participant cases. Here her problem is that she assumes that the only type of harms that a person can really suffer when that person is forced to do or omit doing something, which is very Judeo-Christian way of looking something (idea of sin).  Assumes that if it is not something you are participating in, your soul is not being damaged.         
B. Establishment 

· The canonical test for establishment is said to be the test in Lemon 
· The three prongs are

· Must have a secular legislative

· Principle/Primary effect should not be one that advances or inhibits religion (secular effect) 

· No excessive entanglement

· Fried thinks Lemon test does not make sense, Court draws away from it at times (lee v. weisman) but it has come back (Zellman) 

· Look the text, it is no law “respecting” establishment of religion, different than saying no law establishing of religion, “respecting” can be seen to expand the 

· At the time the 1st amendment was written a number of states had established churches, so probably the “respecting” part of it could just be referring to the fact that Congress cannot abolish state establishment, strong evidence is that states did not abolish their established religions after 1st amendment was passed

· Of course, none of the Bill of Rights were incorporated at the time, but how do you incorporate no law establishing religion against the states when the amendment seemed to be a delegation of state versus federal authority

· What has been incorporated has been changed, what started out as a delegation clause has been turned into a provision which protects individual rights just like all the other bill of rights

· The individual right is the right not to be coerced to partake religion, the separation if church and state

· Why do we want to protect from mixing of church and state? What is the theory behind this principle? Contributing taxes to another religion or even your own offends the conscience.  We don’t have this same theory in speech, we don’t say that the government can’t have views it prefers. Somehow religion seems more important than others, but is this really true? Suicide-bombers started by Tamil Tigers was purely political. Hilter seemed to be killing for biological reasons by his own view.  But still there is this view that historically, religion tears us a part more than other ideas.  So the idea is that the more government stays out of it, the better. 

· Candidates for Establishment test

· Lemon 

· Coercion

· Endorsement

· Lemon test operationalizes the intuition that church and state should not mix

· What is an entanglement that has both secular purpose and effect
· Government giving grants to church to teach community abstinence classes (find case)
· But court said that it could be constitutional on its face, it could be run constitutionally with certain limits

· The problem with the court’s analysis is that as you put requirements on nun’s, priest’s etc. seems like you are entangling 

· In Aguilar, the Court said that the monitoring of the special ed teachers in the religious environment was itself an entanglement and violation of establishment 

· After this case was lost, the teachers used to come in trailers and kids would come into the trailer and get their special ed

· In Agostini, they said this is crazy, Fried doesn’t know how they got around entanglement but it might be that entanglement has dropped out and we are only left with only the first 2 prongs 

· Coercion test comes up in the school prayer cases, look at Lee v. Weisman

· Rabbi delivering non-denominational prayer at high school graduation 

· A choice between participating (even if silently) in prayer and not attending there graduation 

· Court emphasizes the at a younger age, participants are more impressionable 

· The Court used to absolutely super orthodox against money for religion in schools, unless it is higher education (college scholarships, funding), the idea that college students are less susceptible to coercion, the idea that you choose where to go college (private choice) and below college age kids are supposed to be under the authority of parents and some of these cases that it is an aspect of liberty for parents to be able to direct their kids religious education.
· How does this differ Barnett, which is free speech case about Jehovah Witness reciting pledge of allegiance? In Barnett the kids actually had to say the pledge of allegiance in this case they the Court says that kids shouldn’t even have to hear it.  It shouldn’t even be there for them to decide whether to say it or not.  In Barnett, “under God” was not in the Pledge yet, so it seems you can be forced to listen to oaths of civic virtue. But when it comes to religion you should not even have to hear.  Scalia would give the kids in Lee v. Weisman the same option not to participate that they gave to kids in Barnett. 

· What about entanglement? In this case a public official is writing a prayer (choosing people to write prayers and telling them what type of prayer to write), hard to imagine how gov’t could get more entangled than this

· The trouble with coercion it starts to look like free exercise so establishment clause would be redundant

Endorsement:

· O’Connor says it is not really coercion, but it is still bad because it is an endorsement of religion, endorsement is less than coercion (see the Allegheny nativity scene case, which fails under endorsement even though there does not seem to be any coercion)
· The problem with endorsement is that people feel left out, like a second class citizen

· Fried thinks it is very strong argument, it is not the same as free exercise, it has an independent theory and potency   

· The trouble with endorsement is who controls to determine whether it is an endorsement (Santa Claus not an establishment while a wreath is?) 

· The standard is the reasonable person standard, O’Connor’s phrasing is what an objective observer would come to think of it, a little fuzzy but Fried thinks it is not bad standard 

· Scalia says somehow this makes it matter of interior decorating 

· The big fight in Establishment is really over whether government can give money to religious primary/secondary schools (Catholic parachorial schools) is much more important than whether Santa Claus is on the lawn

· Education is one of government’s most important function and is government’s biggest overall ticket item    

· It is about who will control the education of primary/secondary school children and if there is no government money to parochial schools they will necessarily be limited

· How does this get to be about establishment?

· Is there endorsement if they you say if you teach the kids in these subjects and pass these tests you get money just like public schools? Almost every democracy in the world does this (one exception is India) 

· One answer is that public schools will lose funding and students and the quality, and then the choice seems to between getting a good education you need to get a religious education

· Another answer is that there is a strong sense that public education is the one social institution we should all share, a great unifying institution thus we should support (all classes, races, etc.), though this has nothing to do with establishment, it is a completely different thought, not a constitutional one   

Zellman:

· Another constitutional objection is part 3 of Lemon test, entanglement with schools some of which are parochial 

· There is a secular purpose to vouchers unlike some other earlier cases (Wallace, for one), you either look at the structure of the statute or you look at the legislative history

· No requirement in these voucher cases that the kids who use them not be taught religion as long as they are taught the required subjects (Pierce v. Sisterhood: can’t require that all kids go to public school, but can make requirements for diploma) 
· Some concrete examples of entanglement, how is the government entangled here with religious:

· Can’t discriminate on the basis of religion  

· can’t teach hatred against other religions

· Lively debate on faith-based initiatives, Bush administration wants to recruit church-related institutions to provide social services (adoption, foster services, etc.) on equal footing with secretarian organizations but they want to allow institutions to be able to discriminate in employment based on faith, you begin to get a lot of entanglement (Amis case)

· Rehnquist just runs over this issue, he says when benefits are offered neutrality and when the benefits and reach religious institutions through numerous individual choices there is no funding of religion  

· Mitchell v. Helms gave computers directly to parochial schools Rehnquist says this alright even though there is no private choice (sufficient but not necessary factor) 

· What about the effects test? Does that do any work or does it just announce a conclusion? 
· Applying it to Zellman, how can you say the effect is to advance religion? Vast majority are parachorial are schools which has the effect of advancing religion. This why they shot down Nyquist which Zellman overrules.

Accommodation:

· Amis, Indian Accommodation act, how does it fare under Lemon Test?
· How can you say this has secular purpose and not to advance religion? To reduce discrimination. 

· How about the effect prong? You could say it is not advancing or inhibiting. It’s just preventing the hindering of religion.

· Can you really make this arguments with a straight face? The analysis of accommodation statues seem to poke holes in the Lemon Tests efficacy.   

· Thorton v. Calder: Ct. Statute says that everyone gets their Sabbath off, Court says that this is bad. On the other hand Sherbert says you cannot deny someone UI because he has been fired for not working on the Sabbatth. Sometimes floor and the ceiling are right up to each other, and sometimes ceiling is lower than the floor.  One argument that that in Thorton by legislation we are making every employer subject to free exercise clause, but so what, this can’t be the difference in Sherbert? In Mass. 1st amendment applies to private universities. 

· Title 7 requiring reasonable accommodations is alright. Fried says that we can’t make sense of it.  The instinct is that the government is pushing it too far when it requires absolutely to give exemption but not too far to ask employers to ask them to try.  

· The Scalia approach says free exercise is really non-discrimination on the basis of religion no persecution of religion, establishment means no government religion and in between it is ordinary politics 

· The Brennan approach is tiger on the free exercise clause and a tiger on establishment such that there is no room for politics

· Stevens floor is very low and his ceiling is very low, he doesn’t like religion much, not many exemptions but a tiger on establishment 

· Fried says that freedom of speech is much more clear principally, one reason is that the Sup. Ct. has never told us what religion is   

VI. Due Process

· Initially we are talking about Due Process in terms of economic and social legislation, question is how much can government regulate?

· In Equal Protection how arbitrary can government be in economic/social regulation when religious, racial groups are not involved? 

· One view is that there is no such thing as substantive due process, if you want protection from government it has to enumerated in the constitution. 

· The other view, which has never been rejected and is still with us, that government cannot do whatever it wants provided it does not violate specific constitutional right, government must always justify what it is doing to you. It may be easy to explain and the scrutiny might not be high, but at the least the government must provide a reason.  

· Fried thinks we live in the 2nd world, it is even true for government classifications. 

A. Dred Scott
· Dred Scott’s master was sent by the army to Wisconsin, which was free territory, came back to Missouri and Dred Scott sued under diversity jurisdiction under false imprisonment and assault because he was free because he had gone into free territory 

· Court said 1) No standing for because Dred Scott was not a citizen 

· But Taney did not stop he went on to say that there can’t be a law which takes away your property just by traveling, he said it violated Due Process 

· Dred Scott was the first case to say that Due Process is substantive, how do we get there? It is like Aquinas says, an unjust law is not a law. Certain laws are so arbitrary that they don’t get the name of law, so the process you enforce them you are not enforcing a law. It is not a law because it is so arbitrary and unjust. 
· A law that no matter how much process you have cannot be constitutional

· Due Process assumes that not only must the process be fair but the law must deserve the name of law 
· Algier

· LA business people cannot insure with anyone but LA insurance company, guy prosecuted for sending a letter to NY insurance 

· Due Process clause protects against arbitrary impositions and purposeless restraints (this quote resurfaces again and again)  

B. Lochner

· In dissents all the time you will see Souter say this is like Lochner, Rehnquist says commercial speech is Lochner-like, the leading negative precedent on the books

· A NY law limiting hours of bakers

· Court talks about rt. of contract, not talking about contracts clause (no one is being forced to break/nullify contracts), Court says you have a liberty to work 60 hours a week if I want to and you have a right to let me work there in turn for pay, this is an arbitrary/purposeless restraint

· What about health/welfare? The purported purpose is the health of the baker and bread eaters

· Court said it is understandable that you limit miner’s hours

· Turn’s out that there is a similar occupation hazard called “white lung” which causes progressive emphysema

· Court is suspicious of purposes, says that this hours provision is not narrowly tailored for health/welfare of bakers (like time, place manner restrictions in free speech), they though socialism was afoot, trying to change the bargaining position of the workers  
· Even if there is a health/welfare purpose, Court says that is arbitrary to specify bakers for hours restrictions  
· Majority says the law is bad because bad means (not narrowly tailored) even if it is good end (health/welfare) and might even be a bad end (redistribution) 

· Harlaan’s dissent says that it is narrowly tailored so this law is ok under health/welfare

· Holmes dissent is bothered by something else, substantive due process itself

C. Takings Cases

· Why isn’t Lochner a takings clause? Why wouldn’t you then have to pay NY bakery owners pay them for lost profits?  

· Certain programs like IOLTA, the just compensation would destroy the program itself

· But the usual takings case looks like when government takes your land to build a highway, you get just compensation

· This case does not apply in Lochner type of situation
· In regulatory takings it takes you out of the central story of takings, the government is regulating property and all the regulatory takings cases do say that the regulations sometimes look like a taking (Lucas, your land can only be used as park land but you can’t charge admission) 

1. Nollan and Dollan

· You can regulate the hell out of property but you can’t take it

· Nollan has a house and he wants to fix it up and build on to it, the Costal Authortiy says he can do it as long as he gives them an easement to walk across it, an easement is a traditional interest in land 

· Court says if you tried to take an easement you have to pay for it the fact that in this case that it was condition to building the addition does not save it because there is no essential nexus

· The board could have denied the addition all together for a variety of ends, allowing viewing of the ocean is such an end

· The Court said it is extortion if there is not nexus between the purpose behind the regulation and the exaction, similar to South Dakota v. Dole    

· How to think about it:

· The government is allowed to regulate a particular topic, which means to imposes burdens on that matter “x” (building permits on costal land) 

· Another whole set of constitutional rules which have the form that government cannot impinge about a right “Y”

· Question: Can government use its power under “x” to pressure people to pressure people to give up right “y”

· We see this question all over the place:  South Dakota v. Dole, Finely v. NEA (government has power to spend, Finely has right to make un-obscene speech), Mosley, Ubher, Rust v. Sullivan, Velasquez, Nollan/Dollan
· How can we tell with government has the power to pressure the yielding of the right? Fried’s suggestion: If the pressure on Y is connected to/sufficient nexus to/reasonably thought to be a way of accomplishing the permitted action “x” then it is alright. If the pressure on y has nothing to do with x, government can’t do it, it is extortion.  

· How close is close? Fried says in Dole, because of the nature of the right the connection does not have to be that tight, there was connection but it was at pains to find the connection.  O’Connor takes the right Y more seriously than Rehnquist, therefore she wants a tighter connection.  Thus in government employee cases, the Court says if you are just a civil service employee, somebody who does not make policy, then the connection than having the political loyalty and that person doing his or her job is too remote and too remote to justify impinging on the very important right to pick your political party.  Where you are confidential employee the connection is closer and it is no longer and unconstitutional connection. 

· Nollan the right requires a tighter right than S.D. v. Dole but not as tight as the government employment cases, because the right to free speech is more important than property/takings 

· Other parameter is how significant is the pressure in Nollan the pressure is severe, in Finely the pressure is much less because not telling her she can’t rub chocolate all over herself as much as she wants to as long as it is not on government dime  

· Compare League of Woman Voters (can’t editorialize if you use public money) while in Rust v. Sullivan they said you can make that condition. Why? Because in Rust v. Sullivan you can set up your abortion counseling right next door, in League of Woman Voters there is no way to segregate the funds, so the pressure is greater.       

· Spizer v. Randall (1274), veterans get property tax relief but only if they take a loyalty oathe, court said no because it has nothing do with anything with the policy of giving veteran tax relief

· Look now at a bunch of cases in torts, the punitive damage cases. BMW, Tribe case, the court doesn’t like the severe punitive damages, court can’t figure out whether it is procedural/substantive due process. First they said, you are letting a body loose to award crazy awards without any standards, violates procedure. But they added standards, the court still said that it is just too much, but too much on what standard?  Is this old-fashioned Lochner Era protection under substantive due process? Scalia hates it, it shows that Lochner is not dead after all. 

D. Contracts Clause

· Why does Takings clause get more mileage than the Contracts clause? Contracts clause is not even in an amendment. 

· Court says that it will use heightened scrutiny, but this seems like precarious proclamation

· Only a couple of cases and in both cases the aggrieved party loses 

· Pg. 506, they say they first ask has their been substantial impairment of the contractual relationship, then whether the state has a significant purpose, and finally whether the adjustments are reasonable conditions

· Why has Contracts clause lost its potency? We have takings clauses all the time and this is never there and yet they are both in the Constitution 

· One possible reason in takings the government is taking property and putting in their pocket, the government is more directly benefiting 

· But, in many of the impairment cases are cases of the government in fact re-writing its own contracts

· We know what property is, we know what it is to take it, and we know how to valuate it

· But think of the think of this case, Harrod’s club in gambling business and they go down to Mississippi on the gulf and you set up a casino and you pay a very hefty tax and then the good folks of Mississippi that they can make more money in torts suits than gambling so they make gambling illegal and all Harrod’s contracts are invalidated, or a state goes dry and bar lose all your contracts. This would tie the government’s hands much tighter if taken more serious then takings clause.  A contract can be about anything.   Hard to imagine a subject matter where government would not be limited by Contracts Clause, so for a quite a while the court has not applied the K’s case.  

· Can we say Blazedel was a mistake but that doesn’t mean Missippi can’t make gambling illegal. Is there a difference? Blazedel was specifically targeting contract, so this is more like eminent domain. The gambling/liquor cases it is a law general applicability which happens to sideswipe the contract, so too bad. Blazedel is about contract, the only thing that saves it is that it doesn’t do it too much.  Blazedel is very hard to square with taking the Contracts Clause seriously. 

· What if there is contract to settle claim and the insurance company came to you while you are in the hospital and the state comes along and says that it is unconscionable, company says that they are impairing obligations of contract. State says that unconscionability is part of the law of contract. Is this impairment of contract? Maybe, seems to be a possibility that you can’t do things retroactively or too surprisingly. 

· Note that constitution does not define the bundle of rights included in property, but courts think they know this better than contracts 

· Lucas, Scalia says that states can change property law, but if you change the law it can constitute a taking, Kennedy says that have to understand that property law is dynamic

· Harder to define contract to see when it is taken and when it is impaired

· The difficulty with this view shows up with freedom of speech – Tornillo, the theory that it is my newspaper and you can’t use it to make my say things you don’t want, Sunstein would say who said it is your newspaper, the government did, and now they are changing them.  Rent Control: Your property right is the property right to charge a reasonable rent.

· How do you solve it? The law of property has constitutional dimensions or free speech disappears or greatly impaired.

· Another way is to say that we care about Free Speech values, when the government co-opts your property, we ask if there is going more or less debate (in Tornillo it would) if so, you can do it? 

VII. Equal Protection

· In these cases what suffers is economic/property interests
· Willowbrook v. O’leck, government says that if you want to be hooked up to water supply we want a 33-foot easement

· Could make a takings or due process claim but it is not how they did, they did it on Equal Protection Grounds 

· They argued that there were other people similarly situated who only had to give up 15 foot easements, and there was not rational basis

· Saves the court from considering what is a reasonable easement, avoid due process or takings, don’t have to worry about nexus test

· The disparity is proof of the arbitrariness, instead of making the claim of arbitrariness they make the claim of the disparity but it comes to the same result 

· What are the consequences of doing it this way? 

· Well they could just require everyone to have 33 foot easements, under Due Process you wouldn’t run into this problem 

· Due Process they can’t do it to anybody 

· General Point: Charleston spends $2000/student, Newton spends $15,000/student, the rule is that it denies equal protection (though in fact it is not), it seems unsatisfactory they could lower Newton to $2000, but politically Newton would scream bloody murder, the potency of equal protection, ok you can solve this by giving everyone the burden but you will be screwed politically. That is the protection equal protection gives.

· Jackson says that we should police equal protection more vigorously, due process says you can’t do it all, equal protection says you can do it but you have to do it to everyone and that will raise the political process, which suggests you should be rigorous 
· Due Process says X is not a permissible governmental goal, no matter if you do it to everyone

· Equal Protection says what you can’t do it using this classification in doing something

· Railway Express, law says that you can’t advertise on your truck except for your own product 

· Due Process: The attack is on the justification for the restraint has tied to the purpose (not a purposeless restraint) 

· Equal Protection: The attack is on the classification

· Is it easier or is it harder to make this attack?  

· Obviously, all laws do some classification.

· Why attack the classification rather than restriction?

· There is the political pressure answer, but that can’t be right across the board because there have to be classifications 

· Court says they will make rational basis scrutiny, subjecting the classification not the end. Everybody agrees that subsidizing education is good all that we are worrying about is the legislation. 

· We assume the validity of the purpose in equal protection, in due process we are questioning the purpose. Here we are saying why me and not you.  The basis of the discrimination not the basis for the burden or benefit, the validity of which you are assuming. The question is does the classification relate reasonable to that purpose.  

· Example (Chibaco Liquors), the law in Mass. That you have to keep your liquor closed on Sunday except if you live in a township of 10 miles of VT. or NH border. Because the townships are weirdly shaped, Chibaco, is within 10 miles but the township is not within 10 miles, the competitor can stay open and Chibaco cannot, very bad for his business.  He sues says it is unequal protection and the similarly situated.

· What is the purpose x? To prevent losing sales to other states. 

· Chibaco says purpose is fine, but he is not equally protected versuses his competitior.  

· Court said it was ok, how did they justify the classification?

· Well you have to draw the line somewhere, Rehnquist says this Cassel  

· Why don’t just say liquor stores within 10 miles from the border rather than townships 10 miles

· Well it doesn’t have to the best classification, or even a good classification, just has to be rational

· This shows that rational basis for equal protection looks like it is more permissive, it is fraught with notion that you have to draw lines somewhere and they will always be somewhat arbitrary 
· Beach Communications is the nadir of this attitude

· The Equal Protection Clause was passed after hundreds of thousands of people died, do you think it was about this stuff? No, it was about race. 

Review:

· Due Process: Must be a legitimate end and process must be rationally related to that end (You can’t do this to me)

· Equal Protection: need a legitimate end, the classification must be related to the end (You can’t do this to just me) 

A. Race
· Are racial categories inherently bad or do we treat them as bad because of conditions/history they are associated with? 

1. Strauder

· Limited juries to white people 

· What is the end? And how does limiting it to white people rationally/necessarily related to that end? 

· Maintaining white superiority? This is an impermissible end. You would lose right away.  This is what the 14th amendment and civil war were fought about.  

· Whites and blacks won’t work together on a jury? Won’t reach a consensus. Might as well choose whites? (See Palamore v. Seddatie: denying biracial couple custody of stepchildren violates Equal Protection; Constitution will not legitimate racial hatred)  

· Want a literate jury, don’t want to look into individual jurors, more efficient to just exclude blacks?  
· Court says we don’t care what your purpose/end is, if you are classifying by race, you can’t do it 

· Why? The historical reason that we fought a civil war and we are trying to get past racial classification 

· Something stranger about Strauder: it mentions Celtic Irishman, which we didn’t fight a war over that

· Why is 14th amendment extended to all racial discrimination, not just white/black? 
· We made a mistake, and we don’t want to repeat with new groups?

· What is it about race? What is so bad about racial discrimination than other discrimination. What if slavery never took place? Would we still give primacy to race classification then? 

· Race is highly salient and highly irrelevant.  So there is no real justification for latching on to it but at the same time there is a disposition and facility to do it.   
· Race is both captivating and irrelevant.  

· But is always irrelevant? Biologically, no. But has it become socially relevant.  

· Man/Woman and Old/New you can also tell, but there is some justification for differential treatment. That is why they came out the way did in Strauder. 

· Loving/McFaulin (anti-miscegenation cases), Plessy, Brown

· What aren’t you allowed to do?

· In all these cases, the claim was that we are treating black people the same as white people. It falls on both groups equally. 

· The conclusion court will not allow racial classifications into the law

· These laws still keeping in place a racial hierarchy, despite that blacks and white are penalized equally, it violates the spirit of the 14th amendment

· Historically this is right but imagine a situation the idea of maintaining clarity of who belongs to what racial group (mixed kids hard to tell what race they belong) is not part of racial superiority but one of cultural diversity 

· Think of law that required black orphans must only be given up to black adoptive families 

· If it is shown that black kids learn better in all black schooling, what that justify segregation? 

· What is the constitutional principle that is announced Loving/Palamore?

· If we allow the law to start thinking or even talking racially, we’re gonna be back where we before 

· It authorizes and endorses a particular racial constituency, such that if you are claimed to be part of that constituency but don’t want to be, too bad. Limits your freedom to identify with who you want to identify, but you have to do it a variety of other situations.     

· The language of the courts is that there something inherently bad about it even if we are all equal. A deeper reason than the inequality situation/effects of it. 
· Race is nothing but you can’t escape it. A limitation on human freedom to be whoever they want to be (choose what race you want to be classified with). 
· What about different notion of liberty that is based around us rather than the individual? 

· Courts talk about color-blindness as a universal principle, but that is not the only way to look at it 

· In speech, you don’t necessarily have to have the intention to suppress speech to get heightened scrutiny, in free exercise if the purpose is not forbidden or gerrymandering the law may be ok under Smith, in establishment under the second part of the Lemon test you can invalidate the statute.  

· In equal protection, if your purpose is race neutral, if the effects are unequal it can be ok. Why is this different than speech and establishment?

· The case which best illustrates, Jefferson v. Hackney, in Texas they had a welfare system which gave a certain amount of money with disabilities. Then comes another law which gives aid to families with dependent children, they gave less money there than the other program.   Lawsuit says that recipients of disabilities occur in population in a random, but the need for family assistance turns out to be more divided along race lines.  And then EP claim that recipients of family assistance recipients get less than disability cases.

· Washington v. Davis, announces that court will not get into to racial effects just purpose. 

· McKlesky v. Kemp made the argument against death penalty under EP. 

· To move past intent to effects is to get the courts into the business of restructuring vast parts of the legislative landscape.  
· School desegregation cases seem like they are looking to effects.

· Under Green, the district implemented freedom of choice to choose what school you go to, but the effect is that the schools are still segregated the same as they were before so that they had to change it, looks like Court is looking to effect. 

· Green says we know you have been discouraging black families, but this gets to purpose.

· Swann, the housing are extremely segregated.  Given the housing patterns and that people go to school nearest their home.  So they ordered busing. How does this comply with Washington v. Davis not getting effects?  This is equitable remedial power and once you have the remedial power that is not subject Washington v. Davis. It is the equitable remedial power to remedy intentional discrimination a past unconstitutional behavior.
· The court finally gave its blessing to bussing     

· Brings us to Keyes, Justice Brennan as a magician (Fried aside), the Denver school district was good in parts, Brennan says that if you can show discrimination in a particular area you can have Swann like busing all over Denver. What is the justification for the discrimination (de jure) in one area of to effect the de facto discrimination in other areas? If it is was just de facto everywhere you would not be able to do it anywhere.  Brennan says if you keep one are segregated it is going to have an effect in the entire district.  And if they are willing to discriminate in one place we are not going to believe them in the rest of the places.  

· Powell concurred but did not do so on Brennan’s grounds, he says the fact is that in everyone of these situations that is the result of public policies, housing, siteing a school, and these choices have not been made in such a way so as to promote integrated schools and for that a remedy should be granted just as much as there has been explicit discriminatory purpose

· The Ohio cases showed that what Powell was getting at was true, the lower courts would find segregation somewhere and order district wide desegregation 

· Milliken v. Bradley, the whole thing ground to a halt, all of the policies had the effect in Detroit of producing white flight, leaving the minority population in the core area, the Court said if we are trying to produce integrated schools the only way to do it was cross-district busing, same thing happened in Boston and other cities.  The lower courts in Milliken tried to deal with it, but the Sup. Ct. said no. People had moved to escape desegregation, they bought houses, suburbs had grown up, congressman had been elected from the suburbs. If Milliken would have gone the other way, the strategy of white flight would have had to change.        

· What is the justification of stopping at the boundaries of Detroit? City/Town boundaries are creatures of the state, it is not like states in constitution, federal government can’t just change boundaries of states. Court says, though, they have a traditional sovereignty, sounds a lot like an argument for segregation, which was a tradition as well. 
· Another reason is that suburbs that the tax bases are much bigger? Would this mean that we would have to make one unified tax base?  But there is nothing sacrosanct about this, the tax structure and financing of school are creations of state 

· Doesn’t Powell’s analysis from Keyes work here? The tax structure and financing of schools based on property taxes are public policy choices. 

· Political choice that the courts have reached the limits of their power, this would be a revolution, because of the enormous financial stake which would be implicated: you can’t move out, you can’t escape integration. 

· In Oklahoma City, Court says when you have done everything you have and you have followed all the rules and sat with a while, then if even then the segregation persists it is de facto and has stopped being de jure
· In Boston, schools are more segregated when they started but now they are de facto rather than de jure

· It is not a happy story, but has vast implications for affirmative action

· How you could have made it to a happy outcome (Milliken goes the other way?). When they drew the line of Milliken is when they surrendered. 

B. Gender

· Standard, Craige v. Boren, intermediate scrutiny, important interest and classification must be substantially related to the interest

· In Craig, the Court says it is true that young men are involved in more drunk driving accidents than women; but Brennan says that 2% v. %.18 is not tight enough of a fit

· Rehnquist says it is more than 10X as much

· But let’s believe Brennan, why do we have a different standard, less demanding one then for gender than for race (just imagine a state law that said Native American’s couldn’t buy alcohol), why are we more willing to indulge discrimination based on gender. How is this just? 
· Are there differences in the cases of gender versus cases of races?

· In race it is all social constructed and we will deconstructed, in gender it is partially socially constructed and partially not and that justifies differential standard

· Doesn’t this imply that in cases where gender is being addressed as a social construction, apply strict scrutiny, when addressing biological differences apply rational scrutiny (this is exactly what might be happening) 

· What about the point that women are not a political minority and therefore the need for constitutional protection is less urgent, shouldn’t it just be rational then? 

· But women are subjected to social construction and we have to protect them for themselves 

· Another idea: the constitutional principle is that we need to protect individuals from the majority, not as classes, individual women against women majority, but a lot other categories (opticians), but the difference you are born a women, you are not born an optician
· Also how does this have to respond to the fact that lot of these cases are about protecting men? 
· VMI, Fried thinks it a total mess, Scalia just lost it 

· VMI has a system that you sleep together, no privacy, toilet stalls have no doors, constantly subject to hazing

· They don’t allow women, to be a graduate VMI to be a lifelong member of a club, it does things for you

· A women wanted in

· Virginia’s justification? Women wouldn’t be able to make it through the physical vigorousness.  

· Court says if you want to screen physical ability have a physical fitness test. 

· Women must be allowed to compete. 

· Why does Justice Scalia object? His objection is that this not what the court is saying. One the one hand the court says that women must be able to compete except it is not true, the Court admits that there are certain aspects of the program would have to be changed (the extreme lack of privacy and physical encounters)

· Tough calls for physical test which requires applicants to life 140 pounds  

· Question: What are real differences?

· Well real differences, for what purpose? The purpose has to be justifiable as well.

· What does Scalia miss? What is else going? Why couldn’t anyone join Scalia, not even Rehnquist? 

· Fried: Here you have an institution in the commonwealth of viriginia which is really distinctive and it is really important and the government runs and pays for it and women can’t go there, it is simple is that

· Ginsburg is saying that is not tolerable, change it a little bit if you have to, but do not exclude half of your population and exclude them from a very important government institution

· What does that tell us about gender discrimination?

· We may not be able to parse the doctrine neatly, we may not be able to escape Scalia’s barbs, but in the end of the day if there is something important the state is doing it can’t exclude half of the population because of immutable characteristics 

C. Affirmative Action 

Bakke

Racial Classification meets strict scrutiny in academic setting for purposes of diversity
Wygant

Grover

Metrocasting – Brennan says Congress is different and they can do it without meeting strict scrutiny 
Adarand – O’Connor says that no its not
· Grutter and Gratz say they rely on Bakke. What did Bakke say? 

· Racial Quotas are facially invalid, fixed number of places for certain ethnicities

· It can be justified in few instances: 1) School desegregation, extension of Brown, but also for police/fireman hiring which discrimination is proven the judicial remedy can set quotas

· There was a debate between strict and intermediate scrutiny 

· Brennan says intermediate scrutiny for benign racial categorization, benign when it is seeking to be remedial of historical disadvantage, non-benign a race-conscious measure which does not benefit previously disadvantaged group

· Malevolent is just out 

· Non-benign but compelling example would be not sending Jews as ambassadors to Saudi Arabia 

· Bakke rule: All racial categories receive same scrutiny 

· Diversity is a compelling state interest in academic settings to justify making it a competitive factor     

· Powell makes a big deal of 14th amendment of being an individual rights as opposed to rights as a group member 

· But all laws classify groups so what does mean by this?

· Back to the notion that you depend, you require some kind of wrong and one compelling state interest is the righting of the wrong, if you got more than your share and I got less than you give some of yours until we are equal, Powell says that applies to individuals instead of groups if the groups are defined of racial terms, you may not redistribute from one group to another on racial grounds
· There needs to be guilt, and there is no guilt by association, all white people don’t have to give something to all black people 
· Is this correct? Is the only time we make compensation for proven, past wrongs we only do it an individual basis? 

· Look at Crosen: Justice Scalia disagrees with O’Connor because Scalia thinks O’Connor gives away too much 

· Scalia took exactly the line that we’ve identified in Powell no guilt by association and no compensation by association, compensation should be completely color-blind 

· If you hire 1 white guy instead of 1 black guy and then court orders to fire that white guy for black guy, there is no race-consciousness about this remedy  (victim specificity)

· In Virginia, Court says that if you prove discrimination can allow that K’s go to certain a number of blacks, Scalia would say that the compensation has to be victim specific because that is color-blind.  This is not the law, you nab someone for discriminating (like Green) from now on you have to give preferences until you have brought up the percentage of teachers, firefighters that you should have had you not been discriminating, just like school discrimination.

· This is perpetrator specific but not victim-specific, these are new applicants. Scalia does not like it, because you are asking racial questions. 
· So Bakke says 14th amendment is individualized can’t treat people as part of group UNLESS you have a compelling state interest, what is a compelling interest? Remedying a past discrimination.  
· But we are talking about a situation where there is no proven discrimination in the past, just like in Grutter/Gratz. But many other justifications (even Scalia admits it: Race Riots in prisons)

· Powell comes up with Diversity as compelling state interest, this its enduring contribution 

· So we’ve got this diversity rationale, how does Powell make this work with his individualized? He says that Harvard Plan works because it considered race along with other individual characteristics

· Even Harvard Plan sometimes race is the tie-breaker 

· Could say that athletic preferences doesn’t even meet rational scrutiny    

· Powell say competition has to be general, can’t just be competing against members against your own race

· Grutter and Gratz

· Are they in fact consistent or inconsistent with Bakke?

· O’Connor flies the Powell flag but is it like or unlike it? 

· Law School – vague, individualized standard, College is very clear you get 20 points for minority race 

· Is there a difference? Have to defend O’Connor and Breyer who say the two are different?
· How could the school the size of the Undergrad do it with just winks and nods, they need explicit instructions. 

· Fried thinks they are either both good or both bad. 

· Law School says “critical mass and significant numbers” (which comes from the Harvard Plan) gives it away they are doing something like the undergrad

· What does O’Connor take this position? 

· She is saying that it is important to attain diversity

· An educational value? A business value? A military value? A legitimacy value? was this in Powell’s opinion?

· Powell argues it 1st amendment right for university to make its own judgment about who gets into the class, but of course, he wouldn’t let their judgment not to be diverse. What is going on? Does he really mean it? O’Connor is more straight forward what is going on. 

· Must be that if exclude people on the grounds of race that is impressible but if you include that is permissible but of course, including A means you are excluding B. He is says including A and excluding B is an academic decision.

· What is happening?

· In Bakke we have strong notion of individualized notion, strong affirmation not remedying societal discrimination can’t be race-conscious such but that is exactly what they are doing, what have they gotten themselves into this pickle?

· What is haunting the debate is the child of black high school principal and college professor living in fancy suburb going to Andover? Justice Marshall says relax, there is not one black person in this country who has not been touched by racism.  Marshall would say race is socially constructed but no black person can escape this construction.  

· What about the idea that we are also all the same? For the most part Black People are pretty similar to White people, it is important to show people that we are the same, stereotypes don’t persist.

· A somewhat uneasy, confusing compromise

· Scalia is rigorous and right but the effects are unbearable, all elite institutions would be lily white (so this after Hopwood and California)

· Why is this unbearable? The unity of mankind, citizenship, Americans we are all people. You can’t really believe where advantages have been segmented as they have been and as they would be if we dropped these programs. It just wouldn’t feel right.  The trouble is by doing it we risk the very thing we are trying to defeat, it may be worth it but if 50 years from now we are still thinking of race we might as well give up.            

· Kramer: Sup Ct should give much more deference to other branches and people of street views of Constitution, since Constitution is endowed by the people

· Sup. Ct. should listen more and if it doesn’t we should scare it into

· Lets look at what would have happened if this took place?

· Jefferson resisted Alien Sedition Act politically

· Would not have seen this resistance for Porn 

· Separation of Powers: Supreme Court has gotten out of it, but could say that this could have take care of itself, each branch has plenty of weapons at their disposal

· Rt. to privacy would not have got going

· Religion? Protection would have been less, because legislature is the one acting here.
· Fried’s point: Seems offensive that release these essays on way people should think written by 9 men.  Further offensive that we interpret the texts as if they are holy scripture, when in fact they are written by law clerks. In fact this misses the point, and easy to miss if you are reading it out of a case book.  Misses that each opinion is an answer to a question, but we don’t view the questions. We see just the answers.  Justices don’t just sit around deciding what needs to be done in society, like what a President would do.  Their agenda is set in part, the cases that come up to them.  There is always a case. Justices have to answer the question and figure out the answer.  Only happens after the judges have studied the briefs and concluded what the answer is to the questions put to them.  

· Dramatic example: Grutter; the question put to them was a flat out challenge to Bakke, what might of produced a different result a challenge which said Bakkee is wonderful but this isn’t Bakkee, this is a manipulation, if you endorse it you won’t be loyal to Powell (O’Connor revered Powell). The court was responding to a challenge that was bound to lose, a different challenge might have won. 

· Law is a random walk, not set by a rational agenda, it is determined by questions put and how they are put.  Opinions tend to go beyond the occasion by explaining, generalities are uttered such that they control future cases.   

D. Other Classes 
1. Cleyburne
· Sup. Ct. asked Solicitor General to present the U.S. Government’s position – two factions, one faction was scared to death for having disability (mental retardation + more) would be constitutionalized and disability law and legislature would lose partial control of the subject; the other faction that there out to be a strong commitment to the rights and dignities of retarded children (George Will’s wife who had mentally retarded child) 
· Π arguing for heightened scrutiny for mentally retarded persons

· Δ is saying no it is just rational basis, and there is a rational basis 

· What does the advocate do? 

· Fried argued that it was rational basis but Cleyburne did not meet it (this is what court decided) 

· If the fight was black or white, not clear who would want to win

· What is the reason for wanting the plaintiffs to win? What is the human reason you want the court to side with plaintiffs? 

· There’s that it is an accident of birth, can’t change their situation 

· But is there something more than that.

· Cleyburne is saying they are being mindful of their welfare; they might be harassed by schoolchildren, it is on floodplain 
· How about they are object discrimination and inaccurate stereotyping, they are thought they are a bigger problem than they actually are

· Also the idea is that it could happen to anyone 

· There is an instinct to treat people with disabilities as a menace that they actually are not 

· There is the cruelty picking of picking on someone weaker than you, people who make you uncomfortable who threaten what might go wrong with you, you want to bully them or get them out of site 

· How come then we don’t want to call it suspect class? What is the problem?

· Is the definition of disabled less precise than race? Ferguson was 1/8 black. 

· But it is even harder to get into someone’s head as it is to get there ancestry

· There are so many degrees/gradation of disability 

· Not “discrete” enough for Carolene Product footnote

· There is not even a socially constructed set of approximate boundaries 

· White is concerned about something else:

· Because it is a such heterogeneous class, a court is not in the position to determine what is and what is not an appropriate responses, this for legislatures and experts

· Environment is another example of this type of expertise is left to the legislature

· When you give heightened scrutiny transfer power from legislature to judiciary, question is when is it appropriate to do that  
· The reluctance that disabilities are so widespread and differentiated to constitutionalize it is to get Sup. Ct. into managing an enormous social issue, whose dimensions does not understand 
· Court’s solution:

· Lee Optical/Beech Communications is the standard for rational basis  

· Aside: Beech Communications is if you put an antenna on roof of apartment building and the wire all the apartments are you a cable co.? FCC and legislation says no.   

· What if you have a community of houses and you wire all the houses, are you a cable company? No.

· What if you go across a major road? FCC says yes.  Sup. Ct. says it makes sense that at some point you become a cable company by drawing a line, and that is fine. 

· Court says we don’t looking for “real” motive? Court asks if there is a plausible motive to justify it. Of course, in this case there were plausible motives. 

· Another case this happened, Moreno, no food stamps for hippies (coop).  Brennan says that classifications are made just to hurt people you don’t like is just not rational. 

· Why is that protecting Optometrists is fine but hurting Hippies is bad, why? 

· Here they look at what your real motives might be they way they don’t in economic rts. Cases

· Though it is rational there is some heightening

· Consumers don’t get this extra protection that poor people, disabled, etc. even though they are also underrepresented

· Marshall and Stevens say do it, but be candid, because they you can restrain it in the future 

2. Romer v. Evans

· Court says this is a rational basis case, it has to be homosexuals are not suspect class, if it was a suspect class this would be easy

· Why is not a suspect class? 

· They say it is a politically unpopular, but they have had enough political power to get protections that caused this amendment 

· The differentiation between conduct/status, class defined by conduct is ok (Bowers is still the law), then it is permissible to make a differentiation based on conduct but of course this legislation does it based on status. 
· This status is mysterious like mental retardation, what counts as being homosexual? 

· If you make it a suspect class you don’t know what the boundaries are. 

· Kennedy’s argument is that it is simply irrational. 

· Colorado’s rational explanations: 1) conserve funds to fight other discrimination 2) A freedom of association on the part of landowners

· Is this rational? Seems like it, right? But in Kennedy’s mind is something else.
· Scalia asks why if you could leave out gays from any anti-discrimination statute, how is this different?  

· Its perfectly alright to not include sexual orientation in your list of protected classes, (no one of which need to be suspect class [Vietnam vets, etc. in a lot of these statutes]) but here they have done more than that, its says they have to be left out.  

· Here it’s not that they are left out, you have ordered that they be left out and this is what bothers the court, the mandate is affirmative rather than an omission. You have to win at a different level for protection than everyone else (Vietnam vets, etc.). 
· How does this follow though? You could do this for tenants and have no problem (constitutional amendment against rent control). Since when does having to make an argument at a higher level of government invoke equal protection?
· Perfectly clear that this is not your usual rational basis analysis, this is stepped up in some way, not Lee Optical or Beech but rather like Cleyburne and Moreno. It’s like them even though they all claim to be rational basis, why is it more, obviously because human interests are at stake, impositions are made on rights (fundamental? Well, not technically, but yet something really important seems to be at stake, and their seems to be hostility at stake) 

· Alienage and illegitimate cases are examples of court walking up the hill and then walking back down, suggesting strict in the beginning but not coming all the way back down to some sort of intermediate standard 

· Very good reasons for distinguishing citizens from non-citizens, for illegitimacy there are sometimes good reasons too, confusing because sometimes get mixed up with gender (when illegitimate child seeking rights through mother hard to see why it should disadvantaged in anyway but with father more complicated, the reason is biological) 

· 20% of children born in England are not child of their “official” father  

E. Fundamental Equal Protection Rights

· What is a fundamental right?

· Encountered one type in the Mosley case, whether the City of Chicago can prevent you from picketing a school except a labor dispute, we analyzed it as a content based restriction, but Court threw it out because it was denial of equal protection, why is that fundamental right? BECAUSE THE FIRST AMENDMENT SAYS SO. If the right is specifically granted in the Constitution, then of course, it is a fundamental right. Why do you have to talk about the equality in Mosley? It clearly tracks 1st amendment analysis without equal protection. Content-based restrictions must meet compelling state interests, because where there is one, you have the feeling that legislature is not after what it claims to be but it is after for privileging labor-union speech. The lack of equality is a sign that suppression of ideas is involved, or insufficient valuing of the protection of ideas. They’re really after the content because otherwise they would sweep all of it in.  NAACP v. Cornelius also demonstrates this. 
· Lets apply this to another fundamental right. Let’s apply to voting:

1. Harper

· How does it get to be an Equal Protection case at all? The Poll tax was discriminating based on ability to pay $1.50. Is this really classifying people by wealth? 

· What ups the ante is the importance of the right, but the question is still correct to say what has happened the government has put people into the rich and the poor?  It’s not like a property requirement, is it?  Is it property qualification after all? 

· What are dissent’s proposed rational reasons? Weeds out people who don’t care and people who have some sort of stake in society (Harlaan).  Does the government have the right to say how much you have to care to get to vote?  (Give me a finger and we’ll let you vote) Why, people themselves should be doing the judging, not the people holding the elections.

· Is this property violation intended in light of the Davis Case? Is this intended by wealth, what if they really want to fund the elections and it just has the effect of discriminating by wealth? Does this overcome the Davis test of intentional discrimination? 

· Being Rational basis just imagine any reason, once you enter strict scrutiny it has to be a real, compelling reason which court believes is your reason. 
· Kramer is an extension, its almost like property qualification (have to pay property taxes or have kids to vote in school district elections), is this good reason? Limit to people who care? Court rejects it. 

· We’ve created the fundamental right to vote, the scrutiny is strict, we want to be convinced that the reasons are real reasons, and that the reasons are good enough. 

· But why is voting under equal protection? Why not treat as free speech or right to abortion. Why not just proclaim a fundamental right to vote, why are putting it under the Equal Protection umbrella? Could find as substantive due process? 15th and 19th amendment say that right to vote can’t be denied on race, ethnicity and sex. This already looks like a EP type.  If there were a fundamental right to vote rather than EP right to vote then you could complain that you can’t vote to elect State AG’s, judges, etc.  Contrast the situation where judges are appointed to one where judges are elected by only lawyers.  The idea is if anyone can vote for judges than everyone can vote for judges, this is Kramer.

· What happens in schools? Who is on the schoolboard determine what your whole community is. Everyone has a stake in what their communities look like. 

2. Rodriguez

· Is education a fundamental right? Why voting and not education? Why is proposed to EP? Don’t want to tell the states that they have to have a public school system, but if they have one it has to be available equally. The federal constitution does not say this however (most state constitutions do) 
· Court could say 1) there is no EP whatsoever 2) Rational basis for classification 3) Strict Scrutiny

· Court says kids in one district getting less money than another district is ok. How come?

· State only needs rational basis for it, what is it?  Community should be responsible for the education it provides.  Some kind of local responsibility for what you do. If you pay for a school system you will feel more responsible for it.  This only survives a low level of scrutiny.  But who are interest-holders here? THE KIDS, NOT THE PARENTS. Also, a lot of times state is giving most of the funds for the schools from general funds anyways.

· This one is from Powell, former school superintendent.  He says 1st of all: tough. 2nd of all more money doesn’t always mean better education.    
· Also these poor kids are getting SOME education. They are sort of being equally protected. Just because someone else gets better doesn’t violate EP. In Doe court says can’t deny them all together (Texas charging undocumented kids to go to public school) but is this more like a general fundamental right to education? You could down the schools, but it would have to be shutdown in the entire state. The state is being made the unit. If any community has public schools they all have to have them. 

· Rodriguez cast a shadow on Miliken v. Bradley, it was on district level, state was not required to bus across school districts, the state was the unit in that case.  

· What would it be like to say there has to be absolute equality? In Sweden there are explicit laws against private tutoring.  If you have real Equalization, would have to say that Scarsdale can’t fund their own after-school program because Yonkers could not afford it. Court wanted to avoid this mess.

· Some constitutions have said equal funding but communities get around it by extra funding from local level. 

3. Reynolds v. Sims

· The most revolutionary case by Warren outside of Brown. 
· What exactly did it do? One-person, One-vote.

· Imagine this: Nantucket and Martha’s Vineyard are very different than New Bedford but the population is quite small. In congress and state legislation they are usually by someone from New Bedford. But could imagine a system which said people of Martha’s Vineyard are traditional community and should have their own district representative. Anything else like this? THE US SENATE!!! Wyoming gets equally represented as California because of historical community. 

· Why can you do it for the Senate and not for Nantucket and Staten Island.  

· Representatives represent people not trees and acres. But don’t Senators represent people not trees too.  

· There is a historical situation called urbanization. In the 19th century predominantly rural, as 19th century proceeded we became more, by the time of this case we were very urban.  The result was a simply huge disparity between power of rural districts versus urban power. What did this mean? Rural populations had vastly more political power but being more conservative and their representatives stayed forever and they ran the place even though they represented a relatively small population.
· This meant the House of Representatives was really conservative every term. This was violently reversed by this decision.

· So what did he say? What did we end up with? There can be some deviation, but overall it has to be one-person one vote. Brennan said it has to be mathematically exactly the same for Congress. Now the law is you can have big disparities in state level (not like before obviously) but less tolerant of differences in federal level. Kind of unexplainable.   

· Ever dicenial census the lines are redrawn and it is big political fight which is followed by court battling. First do you have numbers right, second on race, have you gerrymandered on the basis of race.

4. Mobile 

· Run by a 3 person set of commissioners, and you get 3 votes in the election and the people who get the 3 highest numbers win.  You can’t vote for any person twice (non-cumulative). City of Mobile is 40% African-Americans and 60% White.  Zero African Americans have been elected. Think about it: if whites only vote for whites, you will never get a black city commissioner. 

· Could change this by 

· Voting districts, assuming there is segregated housing and racially polarized voting. 

· In 1911, this is not why the system was put into effect. They had more direct means like the KKK.

· Why is this unconstitutional? The system was not created with intention of creating this system of elections. At best, it is maintained for this reason. Does this meet the Davis test? Is this intentional discrimination, it is just that they have not changed the law. 

· Why is this unconstitutional if it is just disparate impact? IT’S NOT!! It only violates the Voting Rights act! There was no intent to discriminate. Congress amended Voting Rights Act, the upshot is that somehow people should have a fair chance to elect representatives of their choice. 

· Under the lash of this, the legislatures when they redistrict they try to be fair in historical terms, racial groups, and if they don’t try to be fair the Justice Department will come in and sue them under the Voting Rights Act. This brings us to Shaw v. Reno.

5. Reno v. Shaw

· N.C. gets a new House seat, Justice Department says you better draw the lines (stacking) so you have 2 black Congressman, must have 2 majority-minority districts, which are pretty hard to get (done through stacking via computer software)
· Is drawing really funny lines to get 2 Black Congressman Constitutional? 
· Saw in Mobile, Alabama we saw the way blacks votes were diluted 

· Who is diluted here? White voters. It’s intentional, which would be unconstitutional in Mobile, why isn’t it the same here? Note that white voters didn’t claim their vote is diluted because everyone’s vote was relatively diluted. And this is not why O’Connor said it was  

· Compelling state interest in a diverse Congress.  But this is not an explanation in this case. 

· In Bush v. Vera, says that complying with the Voting Rights Act is compelling state interest, but this is a statute not the constitution, there still has to be compelling interest, this won’t do the trick, will it?  

· The Voting Rights act is based on 15th amendment, the right to vote will not be denied on basis of Race 

· Then there is the enforcement clause, which says Congress may enforce with appropriate legislation; under this Congress has certain latitude to make legislation 

· This is a remedial action, of past discrimination and if it is remedial may be you get more leeway      

· But it is still thrown, why? 

· It took account of race in drawing the lines. It should take into account historical factors: continuity, compactness, political subdivisions, county lines, and incumbent protection (this is alright because that its way its always been done). 
· You can take into account anything but you can’t take into account race? Well you can actually (as long as it is not predominant), O’Connor starts out with the idea that this apartheid. Remember when Hasids got their own school district, the Court said you can’t do that, you can’t have religious enclaves.  It is a similar idea, these are apartheid districts. Wherever black people live, that is the black township.  This is a very powerful rhetorical device employed by O’Connor. Dividing people by race again instead of one nation of People. O’Connor also rejects the idea that black people are necessarily a political block. 

· Notice what happens to Shaw v. Reno, Hunt v. Cromerty (it is basically the same case in N.C. drawing 2 majority-minority districts); lower court made a finding of fact and concluded this was predominantly racially-motivated, and what did Breyer say (now-it is 5-4 the other way); Breyer takes O’Connor’s line and says that these lines were actually drawn to protect as many incumbents as they could, which is not racial, protecting good-old boys black or white.  It is not predominantly racial. But shouldn’t the edvidentiary findings of the Court below’s finding? Breyer says that there is no other explanation than race.  Sounds like rational basis, as long as there is rational basis other than race you are ok. It seems like O’Connor has reversed herself, basically impossible to find racial gerrymandering. Shaw v. Reno is overruled. 

· Striking departure for O’Connor from racial apartheid to rational basis in just 8 years. What happened exactly?  She seems to be tugged to the Marshall direction in Bakke. There is a commonality among black people.  The other argument is Brennan’s: benign racial discrimination to remedy societal discrimination gets a lower standard of scrutiny. 

· These cases are no difference in these cases from Bakke, Grutter, Gratz. O’Connor is the 5th vote in all these cases.    
6. Davis v. Bandemer 
· A case of political gerrymandering, if these had been racial rather than Democrat-Republican, would have been easy, this is clearly devised to dilute the vote of Democrats (49% of the voters get to elect 60%) 

· What happened in Davis? First they said it is justiciable. 

· They said is no duty to create 1 for 1, democrat voter to democrat election.  

· An EP violation may be found when it intentionally and substantially disadvantages certain voters to effect election results AND it must that this must have in fact happened ((which they said did not happen yet) 

· Say that that they did find an actual discriminatory effect, what is the remedy? That is the case in front of the Sup. Ct. right now.  How do you know when it is too much? What is the standard? Geometry? Townships/Counties? 
· What would solve all of this? How about getting rid of districts all together. Cumulative voting? This would be like the California’s Governor’s Race.  But who would you write to? Now you write to YOUR CONGRESSMAN? 

· Maybe this is just non-justiciable, manageable of some articuable principles.  Race is not so bad because the problem is historical and remedial.      

· As you concentrate black voters in majority-minority voters you are leeching Democrats out of other districts and left suburban areas to Republic Majorites. (Led to the Grinrich Revolution). Case and Point: Republicans always side with NAACP on this issue, why? You know why. 

7. Shapiro v. Thompson 

· A strange case, California did not wish to become welfare magnate of the country

· You don’t get welfare in California until you live there for a year, Supreme Court said no, you can’t do it, seems harsh, but why?

· Justice Warren dissents, because he sees that this bad for poor people not good for them, because states will give less benefits

· The argument that Brennan makes:

· Unequal treatment of people who just moved here versus people who already lived there 

· What is the rational basis? They don’t want to not become a welfare magnet and that you want to make sure they are not just there for a free ride.  

· Brennan says you are discriminating people for traveling and there is a fundamental right to travel  
· You can’t penalize people for traveling by denying them welfare 
· He also tried to say welfare is a due process fundamental right but this did not catch on 

· But you are not penalizing people for traveling, are you? You are penalizing for not being there. The travel seems besides the point.

8. Saenz

· California says that if you haven’t been here for a year you will get the benefits you were getting from your previous state, not penalizing travel (trying to comply with 

· Stevens says Privileges and Immunities says that states must treat all its citizens the same way, how do you know who is resident? Someone who intends to stay, don’t have to be there for a year.  It is wrong to discriminate on the 1 year basis, it is wrong to treat newcomers different from old-timers. 

· What is a justification for in-state/out-of-state tuition? Court says Privileges and Immunities cover benefits that are consumed on the spot (Voting, Welfare), 1 year requirement is ok in other settings like education. 

· How is it possible to for Harlaan to in 1961 write the dissent in Poe v. Ullman (which becomes Griswold majority) and in 1968 write the language in Shapiro (can’t invent fundamental rights)?

· The difference Griswold, Roe is Due Process and Shapiro v. Thompson is Equal Protection, but so what?!

· Negative v. Positive Rights

· Griswold you are saying Government can’t do this to you, in Shapiro it is something the government needs to do for you

· EP challenges are often for positive rights, you need to do this me, Due Process is where your liberty is being taken away it is something the government doing to you

· But how does this justify discovering fundamental rights in one setting but not other.       

F. Fundamental Due Process Rights

1. Abortion

a) Griswold

· A crime to use contraceptives (not to manufacture, sell), Court says it violates substance due process (just like Dred Scott)

· Court finds a fundamental right of due process to marital privacy 

· Douglas comes up with the penumbra of 1st amendment, 4th amendment to come up with right to privacy in the home

· How do you get from Griswold to Roe? Is it the same fundamental right? If it isn’t what is the difference? What is the difference between 1st , 2nd trimester v 3rd trimester. What is going to happen to the partial birth abortion case? 

· Roe, Casey, Grudge, Lawerence 

b) Roe v. Wade

· Webster: Missouri and U.S. argued that Roe v. Wade be overruled, in the course of the argument there was following episode which argues against analogies: Fried: don’t worry the whole structure of privacy rights should be undone, we just want to pull this one thread.  The lawyer for the other side, it’s been my experience when I pull a thread on my sweater the sleeve falls off; point being can Court decide Roe is mistake without putting into question Griswold. 

· Maybe the fact that Griswold is relying on marriage, which is an institution which is pre-law? But isn’t there some reference to marriage in this decision? Whether or not a couple has a child is an important event/alteration of the marriage relationship.  You might say that by restricting the family you requiring the creation of families. Could it be worked that there is the invasion of the family? Germany, Italy had put restrictions on abortion to increase their populations during fascist regimes.  

· But the Court moved away from this, it is the woman’s right not characteristic of the relationship. Eisenstat signaled this move.    When Brennan wrote said that how can we logically limit this to married people, its not about marriage its about individual people.  Does that therefore get you to Roe? 
· What about the idea of the Home? This is not involved in Roe v. Wade, the government is not going to bedroom. The word privacy fits nicely with Griswold, it fits awkwardly with Roe.  There isn’t the same private relationship between Doctor-Patient and husband-wife, but Court say yes, it is privacy after all.  

· We have moved from privacy of marriage to privacy of woman, and intimate action between two people to a professional action between a person and a publicly certified professional. 

· A higher level of abstraction, which happens in both common law and constitutional law. 
· Are we back at liberty from privacy? It is an imposition on a woman’s body. There are cases which are similar, where woman have been prosecuted for child endangerment for taking cocaine while pregnant, none have gotten to the Supreme Court.  

· What if women would self-terminate a pregnancy with Strawberry Yogurt/Vinegar, it would seem wrong for state to prevent them from doing it.  

· What about compelled abortion, how does that bear on this? To compel a woman to continue the pregnancy is analogous to compelling her to have an abortion, this is O’Connor’s issue. Difference = Government Assault, makes criminal for her to do something to herself.  But is this a good distinction, in either instance you are limiting her freedom in respect to her own body.  The picture that emerges as you move from Griswold to Roe, the right to privacy mentioned in Griswold is the right to do what you want with your own body, self-ownership. If you want to have sex with a consenting adult state has nothing to say about it. The picture of the woman’s self-ownership of her own body.  

· But in Roe, does the Court say what we affirmed in Griswold is the self-ownership of the body? They explicitly do not go this far.  Says the right is not absolute, that would be self-ownership. But this might just be ending when the fetus’s self-ownership of it’s body? But is this a person?  The Court explicitly says fetus is not a person. If that’s not it, then what is it? State interest in the potential life. Doesn’t state have interest in the potential life by non-contraception.  But not like abortion, where it is particular unborn child, they raise no claim in population in general.  

· If fetus was person, you couldn’t even get early term abortion in the health of the mother. The “person” gets full due process rights.
· Under Roe, no regulation in 1st trimester except under supervision of the mother, 2nd trimester can have some restrictions but have to be narrowly tailored to interest of the health of the mother, in 3rd trimester can completely proscribe EXCEPT in the health of the mother.  

· If fetus was a person, there would be way to justify exception for health of the mother (could probably still justify in cases of life of the mother) 

· So what is the exact state interest the Court says? 

· Is there a shared moral sense that the Court is trying to articulate? A compromise? Is Constitutional Law supposed to be measuring public temperature. It seems that they should embrace on of the extremes. But they don’t explain how they find the middle ground, do they? At the point, where state’s interest in raising a citizen outweighs the parent’s interest.  

· Analogy to state saying you can’t burn your own painting? It has independent value and it will outlive you and thus the government can protect it. Is that what is involved here? Why does it get to do it in the way it does? Only switches to state interest in the independent value at the 3rd trimester (Roe) or viability (Casey). Why at this point? If viability means capacity to live outside the mother’s body, the mother no longer needs to participate in the process.  But isn’t the court saying the opposite, when the fetus is viable with out her body is conscripted. What sense does this line at viability make? Increasing interest of the state versus decreasing of the interest of the mother. The interest in the child just grows as the child grows? Doesn’t this align with people’s intuitions and squeamishness? How is squeamishness justification for interfering with the woman’s freedom. Fried can understand both extremes but can’t understand this specific position.  
· As much as anything this is about the asserted power of the Court.  What Constitutional principles allow it to draw lines like this?  

c) Casey

· As result of 20 years of constant agitation, the U.S. twice asked Roe v. Wade be overruled

· Sup. Ct. had 3 Reagan appointees (Scalia, Kennedy, O’Connor) and 2 Bush Appointees (Souter and Thomas) 

· Court got rid of the 1st trimester demarcation, O’Connor says abortions and pregnancies are becoming safer, forget about drawing the lines at trimesters, the line is now viability

· The new rule that any law that places to an undue burden on a woman’s right to have an abortion pre-viability is unconstitutional 

· More restriction in 1st trimester than Roe would imply 

· The restrictions in Casey were thrown out under Roe (24 hour waiting period, informed consent, spousal consent), now the court re-tests them on “undue burden” test. Undue burden appears all over Constitutional Law (dormant commerce, Free speech)

· Undue burden means the Court says you can put some obstacles, what justifies any hurdles at all? It is the notion of the government interest in potential life which justifies putting some burden on right to an abortion.  Spousal notification was an undue burden, this has nothing to do with the women’s autonomy, where 24 hour period and informed consent may arguably increasing the woman’s autonomy (make a better decision). 

d) Partial Birth Abortion

· How is this even arguably within the legislatures capacity? 

· Federal definition is different than the Nebraska definition, which was struck down.  

· The federal law does not apply to partial birth which is necessary to save the life of the mother, if life is endangered there is an exception.  

· This applies throughout pregnancy, indeed even in the 2nd trimester. 

· Idea is that it does not create an undue burden by limiting one many of the possible abortion techniques        

· Reminds of Shaw v. Reno, appearances matter, do states have a justification to assert an interest in aesthetics, remember that this fetus is dead either way   

· In Carhardt, Breyer says the Court relied the lower court’s finding that DMX alleviates health risks in certain circumstances, some doctors said this and others said it is never necessary   

· Kennedy says look: the legislature looked at the medical data and said you never have to do it, the district court looked at it and reached a different conclusion, why should accept the finding of a single district judge over the legislature?  How can meet this argument? Go to the level that this is not something for a legislature to decide at all, we are back to Roe, this is something between a woman and her doctor.  The fundamental choice to abortion must extend to the decision to rely on your doctor rather than the Nebraska legislature’s doctors. 

· When you get to post-viability abortions, where DMX abortions are more in order in these cases there the legislature is able to shut down abortion except life and health of mother, yes and who’s judgment? Can the legislature say that the life or health of mother never requires DMX? The Casey opinion does not allow the government to come out with a detailed set of conditions for the doctor to consider whether woman’s life or health is at risk. This is a medical judgment.  If that’s so, why should not it be a matter of medical judgment how that abortion should be performed?  Could they require that you need to go to the hospital board for DMX? At least this is a medical judgment it is not a global judgment by the legislature.     
· Fried wonders whether just that this procedure seems gruesome.  The head is outside the woman, why not just deliver it and try to keep it alive? Why can’t state say post-viability can’t have any abortion, must attempt to keep the fetus alive except in the case of woman’s health or life. But C-sections can be pretty traumatic. Post-viability state interest in potential liability controls except in cases of life/health. She has the right to end her pregnancy, but she doesn’t necessarily have the right to abort. There is no case law about this.  

· How the federal law will come out, given Carhart, can’t see how the Court will say it is constitutional. Again there is no exception for the health exception. Casey says you need both health and life of mother post-viability.  Can the legislature conclude that this technique is never needed to maintain health or life of woman.   
2. Sexual Liberty
a) Lawrence
· What was the basis for overruling Bowers? These are the same authors that wrote about stare decisis in Casey (Kennedy & Souter).

· Here Casey sought to be stare decisis of abortion and stare decisis about stare decisis. Does any court have the right to bind future courts on how they view bindingness? 

· How does this fit into the Casey’s vision of when you may and when you may not overrule precedent? Why is this a case where you can overrule precedent?

· No reliance 

· The reliance in Casey is kind of funny, couples got used to the fact that if all else fails you can have an abortion, not sure that counts as reliance

· How could there ever be reliance on a negative decision? If a decision says you have no right, they are specifically telling you not to rely on this.

· Substantial criticsm?

· They cite two books? One of them is Frieds.

· Scalia cites the same two books as criticisms of Roe.    

· Past judgment has been eroded by subsequent decisions. 

· Casey

· Romer

· But Court’s had said in those decisions it would not erode Bowers 

· Wrongly decided

· That’s what this case says, it takes a long Kennedy to say it 

· Just do overrule it or affirm it because it was right or wrong, forget about the principles of stare decisis 

· Souter thinks all school vouchers are WRONG 

· So what was wrong about it?

· They gave the wrong answer to the wrong question. Is there a fundamental right to engage in homosexual sodomy? So what is the right question? Is there a liberty against government intrusion into intimate sexual relationships and what goes on in them?

· This fight went on in Michael H case? Scalia says this man does not have right of visitation because there is a long standing of presumption of legitimacy.  Brennan, says that’s not the tradition the biological parent has relation to the child.  Scalia comes back and says the tradition thing is getting out of hand, you might as well says that the tradition is that two people who want to see each other can.  So what do we do? If there is a specific tradition then we look to that we don’t ever move to higher tradition. If there is a tradition that gay surrogate to see children than that is the tradition that controls. 

· O’Connor and Kennedy dissent on this footnote, if you read this concurrence you knew which way they would go in Casey 

· Generally Kennedy has more expansive view of liberty, what did the Court exactly underestimate? 
· The reason yellow-dog contracts (cannot join a union if you want this job) are not legal is NLRA not the constitution.

· What if they repeal NLRA and say there is no federal right to organize. So we have yellow-dog contracts again. Could you say there is a Constitutional Right based on tradition to join a union on the same kind of reasoning we have in Lawrence?  Use the language of Lawrence to say that it is a fundamental right. What is so special of the right in Lawrence? Sex is more important than work. How do they know that?  Is Freud more important than Marx? Doesn’t Marx say that work is defining your personality, so why does it gets let protection.  
· How about we said you can’t be a doctor because of X? Of course, you get into equal protection grounds here. Choice of work maybe is funadamental right (Rawls thinks so). Joining a union is another story, but working is fundamental.

· Sex is one of the most important ways people express their personality.  You are saying to whole category of persons: no sex for you unless you want to be criminal.  

· Incest is a little different, firm public health issue. What if you argue that your sterile? The law does not need to parse it that finely.  Must maintain the taboo rather than a narrowly tailored. 

· How about adultery?

· Why is sex so important? Is this a freedom of association case to? Court is saying how an association must be carried out.  What if court said you can’t sing? It’s expression like dancing is expression and if the law is inhibited from proscribing expression and association between people through song, dance they should allow people to express things to each other through sex.  

b) Goodrich

· Is the argument for gay marriage due process or equal protection argument? Has to be under EP because there is no precedence saying marriage is a fundamental due process right.  There is precedence saying that marriage right as far as EP.

· What type of EP is this? Mass. Court says that it is rational basis. How could you argue for heightened scrutiny? Gender? Randall Kennedy says Loving solves this.  

· Marriage is a fundamental right for EP purposes. But what is it to marry? To marry is to be with someone of the opposite sex.           

· Why isn’t the non-gay marriage a violation of gender discrimination (which gets heightened, but not strict scrutiny)? 

· If its gender discrimination, then it ups the ante on the scrutiny and the government interests have got to be more significant/the tie has to be closer. 

· Fried doesn’t think that it’s a gender discrimination case.  Isn’t it discriminating against Joe (whom Frank can’t marry when he can marry Kate)? 

· Not gender discrimination if you think back to why we give gender discrimination heightened scrutiny at all ( Analogous to the reasons why we give race strict scrutiny.  Gender discrimination has the effect of segmenting the society and preserving a firm sense of unitary, single citizenship. 

· Argument in Loving (this isn’t discriminating against blacks or whites – they both can’t marry each other) didn’t work b/c when you went underneath it and looked at why VA wouldn’t allow whites to marry blacks, it was b/c that was a crucial part of a system to keep the society segmented into 2 racial groups.  Also part of subordinating strategy (of subordinating blacks to whites).  Sufficient that it was part of a strategy to divide society. 

· Gender discrimination, to the extent that we don’t allow it, has the same function.  To the extent that we do allow it do be taken into account, its b/c the discriminations that are being made don’t have the tendency to divide us up. 

· To understand VMI (confusing case) and to overcome Scalia’s powerful dissent, you must understand that it is part of something that splits us into groups at a fundamental level (enjoyment of important government functions and benefits). 

· Does the anti-gay marriage have the effect of dividing the society into groups? 

· Divides it into those who can marry and set up families and those who cannot, and in that sense may be a divisive policy. 

· Think about this question: It’s quite likely that the MA legislature (torn as it is) will say, OK let’s try civil unions (might not be able to limit it), let’s try a system which allows people to get the benefits and detriments of marriage but doesn’t call it marriage.  Will that do? 

· If the discrimination involved is like gender discrimination in the sense that it is segmented, then perhaps this has the feature that it does split us into groups (those who can marry v. those who can enter into civil unions).  If that’s so, then that brings us back to the hardest question = OK, so it does split society into 2 groups.  Is that impermissible from the point of the view of the EP clause or do you need also to hold that sexual orientation is in some sense a “suspect class?”  

· Anti-segmentation principle doesn’t allow that question – it’s a suspect class whenever the distinctions have the effect of producing systemic, deep-going segmentation of groups.  

· Why it’s not a suspect class? 

· The gradations of disability that are involved = segmentation is highly unlikely (requires very distinct groupings, which aren’t here). 

· Similar to wealth and poverty (sliding scale – no successful segmentation possible).  

· LOOK BACK OVER NOTES FROM YESTERDAY! 

· Look at Justice Susman’s Dissent in the MA Gay Marriage Case (very sharp, intelligent woman).

3. Right to Die
· Washington v. Glucksberg (1997) ( 

· Facts:
State of WA refused to back away from the proposition that he who assists another in committing suicide is guilty of a serious crime.  Doctors were implicated (not like Dr. Death). 

· Held:
(Rehnquist, Kennedy, Thomas) There is no violation of a fundamental right here.  Law is valid. 

· Reas.: 

· Argument (Dworkin) ( “Mystery of life” passage in Casey.  Dworkin argues that what could be a decision that tells you about the meaning of life/universe/etc. more powerfully than whether you can choose to die.  The metaphor he uses = Our life is a story which we have a fundamental right to write.  An important part of the story is how it ends.  The notion is the State should not be interfering with how the story ends. 

· This argument was put to the Court in the “Philosophers’ Brief” (Rawls, Nagel, Scanlin, Thompson, Dworkin, etc.).  How did they deal with it? 

· In Cruzan, the Court had suggested that there was a right to resist promulgation of life (Rehnquist suggests that there may be a fundamental right to resist medication).  

· In torts, it is a tort (battery) to force someone to take medication against their will (see informed consent doctrine – idea that it’s a battery to interfere with one’s body without their consent).  

· Cases where man has intercourse with a woman and transmits venereal disease to her – battery b/c it was not “informed consent” – he did not inform her that he had an STD.  In the same way, a doctor that performs an operation w/out telling you the risks/benefits is not giving you all the information, therefore not informed consent, and it’s a battery. 

· Rehnquist says that imposition of life by performing treatment is a battery.

· BUT, then takes that back and says that the State need not step aside when someone is determined to starve him/herself to death. 

· The way it works out for Rehnquist is if the State takes a perfectly healthy person who is threatening suicide and holds them back, that person cannot claim a battery b/c the State’s action was reasonable.  

· In that same way, the doctor cannot be convicted of battery if the condition was serious enough to justify his actions.

· Concur:
(Stevens, Souter, Breyer) We should not impose a fundamental right to commit suicide (seems like they wish they hadn’t granted certiorari).  This is a facial challenge, we certainly agree that people don’t have a right to commit suicide in all circumstances and whenever they wish (even when ill) b/c there are many dangers involved (it’s a real slippery slope).  Souter is worried about what might happen (difficult to draw the line btw voluntary and involuntary euthanasia).  

· Disability community protested allowing the right b/c they were concerned that if this were allowed, there would be subtle/not so subtle pressures by loving/not so loving relatives (i.e., heirs) for the elderly to stop their expensive care…What constitutes a justifiable condition might just be an “inconvenient” or “expensive” condition.  Managed care might get its hands on this, and say that we won’t pay for another operation, but we will pay for the killing of the person. 

· Souter points out that there are very mixed reports about this coming out of the Netherlands.  

· Concur:
(O’Connor, Ginsburg, Breyer) O’Connor joins Rehnquist’s opinion but says what she thinks it means ( Says that it doesn’t mean that you can’t give pain relief right to the point where it might kill the patient (e.g., high doses of morphine).  If that’s a risk, so be it – the purpose is pain relief.  A legal regime which said that you can give pain relief but not where it risks death would be unconstitutional.  

· Concur: Breyer said there’s not only pain relief, but also sedation (and permanent sedation).  He says that too has got to be permitted. 

· Therefore, where it is, is not clear. 

· RULE:
No general right to the assisted termination of your life, even when you’re terminally ill or in pain. 

· Notes:
 

· Opinion was not unanimous, but the result was. 

· Continuation of the Casey – Lawrence fight (came btw the 2). 

· After this, the State of Oregon, through a referendum, went the other way, and said that there is a fundamental right to assisted suicide. 

· If 1 doctor says you can commit suicide, you can get this prescription and take it. 

· AG Ashcroft threatened to take the federal licensure from any doctor who did this – Big federalism question (and this administration is very big into federalism). 

· In Oregon, it was done by the people themselves, and the government tried to override it. 

· Injunction against Ashcroft from enforcing that policy, has gone up to 9th Circuit.

· Glucksburg was more interesting before Lawrence came up (stocking horse for Lawrence – testing the waters to see what would happen). 

· Similar to Bowers v. Hardwick, which was a stocking horse for discovering whether the court would reaffirm or overrule Roe v. Wade when it reconsidered it (affirmed it in Casey). 

· Right to die issue is confused, in limbo.  Just know that there is no constitutional right to physician-assisted suicide.

· Vacco v. Quill (1997) 

· Held:
You can reject medical intervention to keep you alive, but you’re not allowed medical intervention to kill you. 

· Notes: 

· Irrational, and quite cruel.  Person who wants to commit suicide is forced to be starved to death rather than experiencing a very human, dignified end. 

· The 2nd Circuit (Calabresi) said that it’s irrational – it’s a denial of EP and unconstitutional. 

· Went to SC as companion case to Glucksberg, and Rehnquist overturned the 2nd Circuit, saying that the difference has ancient roots. 

· Duty to rescue (no) v. Murder (yes) ( Rehnquist supports this distinction.  To say that it’s irrational is an interesting philosophical dispute, but we can’t use the constitution to override that traditional and well-established set of concepts. 

· See DeShaney (state action)

VIII. State Action
1. DeShaney
 ( Suit brought on behalf of a child who was severely beaten and left impaired by his father against county welfare organization of depriving the child of the liberty without due process of law. 

· Held:
(Rehnquist – Darth Vader of State Action) The court said that it was not a deprivation b/c the father deprived the child of his liberty, not the State – the State just stood by.  There was no state action here.  There was state inaction, but that’s not the basis of a constitutional claim against the state.

· Rehnquist wrote DeShaney, Flagg Bros., many of the modern state action cases. 

2. Flagg Bros. v. Brooks 
· Facts:
Ms. Brooks was evicted from apartment for non-payment of rent (long time).  LL got sheriff to put her furniture on the street, and he changed the locks.  In order that the furniture not be stolen or ruined, the sheriff who had done this called a public warehouse (Flagg Bros.) to take it away and store it for safe-keeping.  Flagg Bros. did this and sent Ms. Brooks monthly bills that she also did not pay.  After giving her due notice and with the storage fees accumulating, they sold the goods (as the UCC allows).  From the proceeds of the sale, they satisfied the amount that was owing to her and gave her the balance.  She sued Flagg Bros. on the ground that she had been deprived of her property without due process of law (relied on Schniedack and Fuentes – which held that before the sheriff can exercise “process” upon your property (seize it), he’s got to give you some sort of a pre-seizure notice; to seize the property without that is a violation of DP).  
· Held:
This person complied with the UCC, but whether they did or not is none of our business.  The UCC is state law, and the issues of conversion, trespass to chattels, etc. are matters of state law – you don’t belong in federal court.  Calling this a denial of DP doesn’t get you into federal court.  
· WHY doesn’t calling this a denial of DP not get you into federal court? 
· Difference btw this and Schniedack and Fuentes ( The 14th Amendment (and the 5th) say quite explicitly that no STATE shall deprive you of your property without due process of law AND (says Rehnquist), the STATE did not deprive you of your property – the Flagg Bros. did (and whether it was w/out DP of law is not a question for the Court to consider – but probably would have been DP).  Since it was Flagg Bros. who denied her, it was not the State, and therefore the 14th Amendment is not implicated.  If you have a complaint, bring it in State court (where Ms. Brooks would have to argue that the sale was not completed in a reasonable fashion, etc.).  
· Dissent:
(Stevens) Do you mean to say that the state can have any regime it wanted?  Could a State authorize a creditor to break into your house and steal and sell your furniture in order to settle your debts (Repo Man)? 
· Repo Man (cars) is perfectly lawful.  UCC – “After default, the secured party may obtain possession of the collateral and may render the collateral unusable.  You can act with or without judicial process if it proceeds without a breach of the peace.”  Happens all over the country all the time. 
· If Stevens were right, Repo Man would go out of business.  AND, every situation where an individual engages in self-help could be construed as unconstitutional.  
· Stevens would say that if you stopped buying widgets from X, X could bring that into federal court.  Rehnquist is saying that this just doesn’t belong in federal court at all (even though the federal court at the end of the day would bless it). 
· Stevens asks, “What if the state law allowed you to use force to get that furniture?”
· Notes: 
· Is that convincing? 
· It’s because of the State’s participation and acquiescence that these things happen (dissents in DeShaney, Fuentes, etc.).  Image of State as “thug” accompanying the wrongdoer.  Where is the State accompanying the Flagg Bros.? 
· State authorizes self-help (UCC).  The UCC is the State authorizing the citizen to use self-help, and if Sniedack and Fuentes tell us that the State could not do this without pre-deprivation hearing, then Flagg Bros. should not be able to do it with the authorization of the state.
· Rehnquist responds by saying that this is an argument that “proves too much.” 
· Assuming that the dissenters are correct, another argument: You are X’s employee.  X doesn’t like you anymore, so X changes the locks, changes the password on your computer, and leaves you a letter saying that you are fired, etc.  You got your weekly pay, and there is another $20 in the letter to soften the blow.  Is there any state action in that at all? 
· State laws = the laws of contract (including employment Ks).  There’s nothing in the law of X state that the employer has a contractual obligation to keep the employee.  
· If you allow that to be a constitutional violation, then everything that the state does or doesn’t do can be construed as a due process violation/state action = argument that proves too much.
· People are frequently unhappy with the choices of private business, enterprises, etc. – State does not have to regulate them to comport with DP. 
· Rehnquist says that the background law cannot constitute state action such that whenever someone is disadvantaged, you can bring that background law into federal court and claim that it is unfair.  Idea that even the UCC can be brought into federal court and questioned and the legal judgments of the states would be questioned by the federal courts is preposterous.  NOT a question of constitutional law.  
· RULE:
People acting on background principles of state law do not become agents of the state just by doing what they do. 

· If it’s totally unreasonable, is it a deprivation of DP, while being reasonable makes it an example of DP (which decisions are a matter of federal law) – these cases say that federal law don’t get their hands on it at all.  
· At some point, the federal government can step in b/c it guarantees every state a republican form of government.  A government by thugs is not a republican form of government any more than a hereditary monarchy would be.  

· The background notion = the background law of any state in the union is going to be sufficiently reasonable so that these issues do not come up.  The DP clause is not what’s invoked, no matter what (says Rehnquist).

3. Cowen v. Cowl’s Communication? 
· NP promised informant anonymity in return for information about a candidate running for office.  Turned out that the informant was the candidate’s campaign manager, and the NP published that information (newsworthy).  Informant sued. 

· Court said this is simply the background rules of K and doesn’t raise 1st Amendment issues at all.

4. NY Times v. Sullivan 
( 

· Background state law of a perfectly neutral sort, which turns out to be state action, raising constitutional issues big time. 

· Held:
SC says that this is a 1st Amendment issue.  

· Sullivan sued NYT for libel (old, background tort).  Again, it’s a private party suing another private party invoking background common law.  How does it get to be state action? 

· In Cowen, they decided to make the K on their own, and knew the potential ramifications. 

· In Sullivan, the assumption is that the libel laws, just by existing, will prevent the NYT from printing the news.  

· The libel laws are laws about speech; the K laws are not laws about speech, they’re laws about Ks.  It’s a background law which isn’t about the constitutional right in Cowen, in NYT the background law is exactly against the constitution.
5. Burton v. Willington Parking Authority

· What basis did Court find state action? 

· Eagle café did seat blacks, perfectly clear if this was state ferry would be a violation of the 14th amendment 

· Would this be a difficult case today? A difficult 14th amendement question?

· It would fall under the public accommodation part of the CRA of 1964

· What would give Congress the power to do this? Not the 14th amendment but the COMMERCE CLAUSE, no state action requirement this was the reason it was done under the Commerce Clause. 

· Why would this case fit under Commerce Clause, the connection is to interstate commerce/travel;  

· Because CRA 1964 did not exits they had to find state action to use 14th amendment; they said there was nexus with the state because Eagle Creek rented from the State

· Is the fact that they are paying rent enough? Court did not want to say that every person lessee of the state is a state actor. 
· What about the other way around, the building belongs to a private party and the P.O. rents space in the ground floor. 

· Would private party be transformed into a state actor? 

· This is a very fact-intensive decision and would not be extended to the reverse situation.

· What if the government is using a private construction company to build their building, do they become a state actor?

· They could put a non-discrimination clause in the contract (could have done this in Burton)     

· There are cases that address this issue

· Rendel-Baker

· held that certain privately schools receiving reimbursements (majority of their funding) from the state for caring for special ed kids were not state actors for purposes of the 14th Amendment claim( state not responsible for specific conduct
· How does this issue differ from Eagle Café? Is there are difference? Besides the fact that the state flag was on this building?

· The difference here is between equal protection/race and procedural due process rights. 
· We might be look at state action too globally

· If it is procedural due process we might not find state action, but if there is racial discrimination it is state action (seems in accord with the cases).

· But a case which contradicts this is Moose Lodge, a private club that practices racial discrimination and has been licensed by state to serve liquor.  

· A fired teacher has a remedy in state court, but does the black student who is denied special ed have one?   

· Assume NYC regularly publishes notices and advertisements (auctions, foreclosures, etc.) and it publishes in the Bilbo times which runs racist columns, articles, etc. Are they state actors and can they be sued? No. 

· What if David Brooks is fired by NYT because they don’t like his political ideas? If it was Army, they couldn’t do it unless it somehow it interferes with the job they want you do.  But the NYT can.  What if NYT rented their building from the state, or accepted advertisements from the state, would any of those fact situations justify making the NYT a state actor? No.  Well there are also 1st amendment right of the newspaper (freedom of press not to publish what I don’t want) Tornillo. Also related to Dale, Hurley. 

· If you grant state action like Flagg, Blum, or Jackson v. Metropolitan (utility cut off without due process) is there anything that the state could do? They could pass a law.  PA could have a passed a statute which says you need this much due process before a utility is cut off. City could have a citywide anti-discrimination law. 

· Fried doesn’t think Public Function/Nexus is worth anything. It is more of a matrix, where on one hand 1) what is the constitutional right (due process, EP, 1st amendment rt.) the other side is 2) what is at stake (separation of powers? Federalism principles? Individual Rights?)  and 3) who is the defendant 
· Look at how it goes

· Flagg Bros. 

· Court would take on itself the powers of legislation which ought to be in the Congress (short circuited power to deal with this problem)     

· Same issue with firing of employee, this is something that federal legislation could do (federal or state)

· Federalism: Sup. Ct. says don’t want to federalize the whole law of secured transactions (lien, etcs.), this is a matter of state law

· If someone becomes a state actor, what might be there 1st amendment right’s disappear in favor of some one else (Tornillo & Arkansas Television Case, they didn’t want to have every candidate at their debate, the court said AET’s first amendment right not to put them there)

· There are 3 things you do when you find state action, isn’t it important what the right is being claimed by the plaintiff?

· Look at and weigh the competing claims to decide if you will find state action 

· D/P, E/P, 1st amendment, different results based on different rights being asserted and offended   

· In Dale, one of the arguments was made was that an awful lot of schools sponsor Boy Scouts, have meetings in their schools, etc. and therefore the schools are implicated in the Boy Scouts and state actors

· In Hurley, the claim was made that the parade was a state actor: 1) Licensed (this won’t work because the government is not allowed to be discretionary so how can you hold them responsible, they only have T,P, M requirements, this would impinge on the 1st amendment parade organizers rights, also no religious parades would be allowed)

· To Fried it seems to depend on what right you are claiming and what right/structure would be impinged upon if the claim was recognized? There is no algorithm, consult your gut.    
· Exam:
· Will post old exams

· Use case names

IX. Enforcement under CRA 

A. Morrison

· Think about U.S. v. Morrison.  The Court said it won’t work under commerce clause, but Congress specifically instanced Sec. 5 of 14th amendment as well, which they didn’t do in CRA 1964 (got away with Commerce Clause (see Daniels v. Paul). How would it work here? What do you need?

· Legislation which gave private cause of action for damages which have been subjected to gender-motivated violence 

· How does the 14th amendment help? Notion is that is a violation of EP clause, so the section 5 argument it is a violation of the equal protection of the law when woman is raped by Morrison. 

· Morrison says I am not a state actor (not like a school teacher, prison guard, Court agreed said there is no state action.

· How could argue that the abusive boyfriend is a state actor?

· Congress is entitled to use its powers the 14th amendment does not talk about state action, it says “no state shall deny the equal protection of the laws,” women are not getting equal protection of laws, because police, prosecutors, Courts don’t pay as much attention to abused women as they ought to. 
· Sec 5. says Congress has power to enforce the provisions of the article with “appropriate” legislation. So the state is not providing equal protection of the laws, so Congress is.  The Court says this is not “appropriate” legislation, does not directly address the problem of police, Courts, prosecutors, etc.  There is not sufficient correspondence, but why not?  We demand narrow tailoring when the government violates someone’s fundamental rights, here we are demanding narrow tailoring when are trying to remedy the violation of rights?

· They should be punishing public officials not private parties, you are hitting the wrong parties. Go after the police. Give her a cause of action against the public officials who failed to protect. If it is the state that is denying EP then go after them.    
· But here unlike other state action cases, the Π brought an action not under the Constitution but under a Congressional statute, shouldn’t Congress have some scope and if it does that is the end of the story (necessary and proper clause/McCulloch). We should test this power under necessary and proper clause too (Bernie case answers this)

· Specifically think about the Hibbs case.  
· Power is lacking because the statute hit the wrong target, Morrison did not violate her constitutional rights, which is what the 14th amendment is about 

· Why isn’t is this the use of the enforcement power, enforcing the obligation of the states to protect against gender-motivated violence to give them a remedy when the state doesn’t do it? Court said Morrison was not the bad Constitutional Actor here. Going back to the 19th Century, in Harris and Civil Rights cases where courts said this not the source of private remedies against private persons, it is a source against government and only government is the only who failed.

· But there is this necessary and proper aspect in Sec. 5, which is Court grudging with it here, but it is generous with it in Voting Rights Cases, the difference Fried makes in addition to (congruence and proportionality), the granting of cause of action against private persons is an extension of Congress power of different kind than granting remedy against states (voting rights acts).  

· You don’t want to turn the 14th amendment into a basis for federal tort law. The rights of individuals between each other are a matter of state law or a matter of one of the Congress’s enumerated powers, but the 14th amendment, specifying as it does, state action, is not a source of remedies against private individuals. Is this justified? The general question is whether this is power is enforcement, Fired suggests one of the ways you can figure this out is by looking at who the defendant’s will be. Another way to look at is at what the substantive right of the 14th amendment is, if Congress passed a law forbidding NYT from firing people whose politics they don’t like, this would be very dubious.  This would trench upon the NYT 1st amendment’s rights in the project of protecting 1st amendment rights of Brooks but also a reluctance because NYT is a private individual.  Similarly is this enforcing the EP clause or the Due Process Clause, if you are protecting procedural due process, good-faith discharge and termination of leases would be constitutionalized is seen as pushing federal law further than it should go, at least on the basis of 14th amendment, even if you could reach it under the commerce clause.   

B. Boerne
· Locality refused building permit to local archdiocese and by the application RFRA, this was passed not under the commerce clause, so it was passed under Sec. 5 of 14th amendment, what was wrong with? It is there enforcing the 14th amendment, which substantively incorporates 1st amendment, why is not necessary and proper enforcement of the free exercise of religion.   

· Congress says we want to put to the law back where it was before Employment Division v. Smith, we are now overruling the Court. Also tried to do this for Miranda, there Scalia becomes apoplectic the Court’s unwillingness to honor Congress’s legislation.  Rehnquist’s reasoning in Dickerson is exactly the reasoning in Boerne, we said what the Constitution means, Congress can’t overrule us. 

· Is this appropriate in section 5 powers? Under sec. 5 Congress is specifically given the power to enforce the very broad rights of the 14th amendment (does not say the Court has the power). 

· Why do you need 14th amendment sec. 5? Because court has ruled that you can’t makes states liable under commerce clause (11th amendment state sovereignty/Seminole Tribe).

· Appreciate these things work together

· Kimmel (disability discrimination case) and Garret (age), Congress passes the laws includes the states specifically, does Congress have this power? Yes, under commerce power, same power to pass Title VII, which is not intentional discrimination, it is an effects test (even though you need it for constitutional violation under Washington v. Davis).  What establishes the direct the employment practices of states as well as private parties (NLRB case) is that employment is commerce thus commerce power will do it (established in Garcia).  

· All are we are talking about is the 11th amendment bar to authorizing private law suits for money against them by the person’s whose rights have been violated.  

· In order to authorize the private remedy you need an alternate source of power in 13th, 14th, and 15th. 

· This is the structure of those cases, but not the problem in Boerne, no one is trying to get damages, so 11th amendment does not come into the picture.  

· The argument is that the Constitution is not just the property of these judges, appointed, unelected, elite jargon speaking people it is also the property of the elected representatives of the country and the 14th specifically says Congress must enforce this amendment. 
· Katzenbach v. Morgan, something very much like RFRA had happened about voting: in an earlier case, Lassiter, the Sup. Ct. had said do not violate the 15th amendment right to vote.  Then comes a case, where in NY you have to be literate in English to vote, this statute is overruled by an act of Congress, which says if you’ve been to school in Puerto Rico is enough.  Sup. Ct. deferred to Congress, with an emphatic dissent from Harlaan. Harlaan says it looks good in this case, what if Congress were to overrule a decision of this court about obscenity or about the Miranda rule, what works one way works the other.  Brennan confronts the argument by saying that Congress can go further than we can but it can’t fall back (Brennan ratchet).  Brennan could win every time (if he can’t 5 votes on the Court, he can get the 5th vote in Congress) 

· This is what Boerne rejects this, Sup. Ct. wins every time does not matter if you went further. How does Boerne not overrule Katzenbach? They say Katzenbach was about remedial legislation, they are doing it to protect a right, not define a right. Voting Rights Act can have an effects test because Congress in remedying a right can go further than remedying the specific violations found by a court, they can build a number of prophylactic rules around that right to ensure that it is protected.  The key is that Boerne was not found to be remedial, that is how it does not overrule Katzenbach.

· Congress can only go further than the 14th amendment right, they are fashioning a remedy to ensure the right’s enjoyment, they are not defining a right. The right is still the right the Court has defined. 

· Age-discrimination

· Congress says can’t discriminate on basis of age, there can be an effective discrimination if you have another reason for the particular person discriminated against

· The constitutional protection for age-discrimination, just a rational basis, would not have to show that had a valid reason for particular person, just on a whole as long there is rationale 

· Why can’t remedies for age-discrimination get as much deference? Because the scrutiny for age-discrimination is very low and the race-discrimination scrutiny is very high, congress has more latitude to protect. Why does Congress have more power in remedying race? The Court itself has defined these standards. Boerne logic says that once the court has spoken Congress doesn’t have more scope in strict scrutiny v. rational basis (religious freedoms are fundamental and that is strict scrutiny). 
· Hibbs

· Congress says you get unpaid leave to take care of family member, imposes on states and private parties under commerce clause

· Hibbs was illegally fired, we are fighting over that he is suing the states for money which is bared under 11th amendment, if he sued for his job back he would win

· You need to do this under the 14th amendment not so he would have a right for the job but so he could sue for the money (same as Kimmel/Garret). Kimmel and Garret did not get their money but Hibbs did. 

· The Chief writes this himself, the guy who gave us Seminole Tribe, what is the difference? Hibbs is gender-discrimination which gets heightened scrutiny while Kimmel/Garret

· The test is it proportionate and congruent to the violation, the court is writing as if it is easier to find proportionate and congruence, how can this be? Rehnquist did this because he wanted to write the opinion because he didn’t want Stevens to overrule Seminole Tribe. Rehnquist says this is different, but it really isn’t. Kennedy says Nevada didn’t do anything wrong, they have a more generous policy than feds, the evidence is against private employers, not public employers, so the need for a remedy is undemonstrated because most of the discrimination is being practiced by private parties and this gives remedy against states. 

· Also all the evidence against the states is about women’s being stereotyped very little evidence of differences in leave policies. 

· Florida Pre-paid

· A private party develops a patented plan for financing college education, the State of Florida co-opts and uses itself and patent sues the state for money damages, Sup. Ct. says you can’t do it

· When a state ignores patent rights isn’t it taking his property? Yes, patents are properties.  Congress said specifically that states can be sued for patent, in exchange they can have patents (this huge business for states).
· Court says because the remedy is not proportionate or congrusent: no evidence that states are doing this, no evidence that state’s aren’t consenting to be sued in state courts

· Fried doesn’t get it, he thinks City of Boerne does make sense 

· Davie

· Remember Whitters/Zellman, 37 states they have the Little Blaine amendments, which says under no circumstances can’t give money to religious institutions 

· Guy got a merit scholarship from the state to study theology and the state of Washington says no, and he is in the Supreme Court that is unconstitutional oppression of free exercise (based on Rosenberger), O’Connor was troubled (doesn’t want the world to turn upside down, by saying government can’t chose where to spend its money), the result is we will see another Grutter 
· Review: 

· Catholic Charities is bringing a case because Cal. Statute which mandate that employers provide health insurance, and heath insurance cover mental health benefits, certain prescription drug benefits, etc. Cal. Statute says employers must give health insurance that has contraceptive coverage, Catholic Charities says it violates their free exercise. Looks like standard law of general applicability, Amus exempts Churches from Title VII said it is not establishment of religion but did not go further to say it is a obligatory accommodation.  Example of whether there is any distance between the ceiling and the floor, in Amus they said yes there is: this is not a compelled accommodation but neither is a violation of establishment clause.  That would suggest that California would be allowed to exempt employers who have religious objections without violating Establishment but Smith case would suggest that being a law of general applicability it is not required for accommodation. Would the Supreme Court hold to do this in a tough case? If a state equal employment commission would order the Catholic Church to make women priests, it probably would be violation of free exercise even though law of general applicability. Maybe make a Dale like argument? Catholic Church is like the Boy Scouts. Suggests that a law of general applicability which trenches on Free Exercise survives but one which trenches on Free Association, which is not even expressly in the C, it does not survive. Seems like an anomaly in the law, law of general applicability will not be carried over to Free Speech and may not even survive a tough exercise clause.  One way to understand the Religion clauses it is supposed to act like religion does not exist, it protects religion as such but also a lot of establishment clause jurisdiction would go down the drain. Court is actually more generous in free exercise and more restrictive in establishment.  
· Abood, you can get a refund for the money that is against your conscience.    
· Why is Title VII (sexual harassment) constitutional in light of RAV/Wisconsin? Sexual Harassment is connected to Wisconsin v. Mitchell, where is the conduct in harassment?  The law is against beating people up, does not care about expression, no message is not being delivered.  If added to it is a message, that doesn’t all of sudden cover what you’ve done.  Similarly, you are making women uncomfortable and you happen to do it by these messages. Sup. Ct. has never confronted the issue directly.  Volek thinks that 1st amendment can and should trump sometimes. Avert your eyes? Women have a right to be in the workplace, do you have to endure things you don’t like in places you have a right to be.               

· Indecent speech, but FCC can sanction and prevent radio from broadcasting into the home (TPM restrictions) compare to Internet, where court said you won’t be invading the home as much as radio.  State of the Internet it turns out Congress has not scueeded a statute which will filter out sexually explicit but not obscene speech. There may be eventually a way to keep it out of the hands of kids, you can’t make it really hard for adults to make it impossible for kids. This is at tension with Renton/Paris Adult Theaters, which is pretty firmly established law. 
· Cable Cases are very intricate, Denver Area Case (look up) indicated that cable too there is a possibility of allowing the FCC to impose certain restrictions (but not required to scramble Playboy).  

· Casell – need for a trial, in a rational basis case, there is no doubt that what the court does it looks around to see if there is any legitimate state interest being served and any rational basis for the means, if the government lawyers present it with passing the red-face test they pass.  If you have a religious case and if some legislators say we are doing this for prayer they will hone in on that and say that is the purpose.  In other strict cases they will seek the “real reason.” In between, where its not clearly rational basis nor strict scrutiny the practice of the court is quite messy, that is why there is a dispute in Casell (IA truck size law was undue burden), in this case it is not clear what standard the court used.  Rehnquist treats them as if they are rational basis cases, this is not what happened in Casell they had a trial just how burdensome the limit was, the trial developed that it is very burdensome and that there is no legitimate interest (limits don’t make it safer); Brennan says that you don’t go by the facts of the trial you go by the real purpose of the legislator (legislative history) he says make a legal analysis of the purpose and the burden. 1) Rational Basis 2) Trial Basis 3) Legal Basis; where else does this apply? In VMI you had a trial, all the purpose were tried out and there were findings of fact, this is very uncertain area of Con Law.  
· Lopez – things in commerce, instrumentalities of commerce, having a effect on commerce. Substantial + it is has to be an economic activity only applies to only to 3rd leg. Things in commerce and instrumentalities don’t have to be economic or substantial. Substantial and economic only apply to 3rd leg. 

· Art. 4. P&I (Camden) v. Market Participant (White) Cases, how to distinguish?  It may just be a pleading matter, if you plead P&I you might win where you plead dcc you lose. (seems to be what Rehnquist).  Camden remandeded to find out whether violates P&I, but never came up again. It went away. 

· Art 4. P&I is powerful in certain cases, the Alaska cases, couldn’t get jobs on pipeline, lawyers can live in Connecticut and work on Wall St. 
· There is the 14th amendment P&I, which is a strange orphan it has little life but rose from the dead in Saenz case, you have certain privileges by being U.S. citizen and that includes being treated as a “welcomed guest.” Have to be a citizen and a non-corporation. 

· Can have better affirmative action for women that blacks?! (strict v. intermediate scrutiny), another anomaly in the law.  Even easier for affirmative action for age and disability. 

· The only reason we have any protections for age and disability is because of federal statute. 

· Don’t ask, don’t “tell” policy violate freedom of speech? Well the telling is not really speech, it is relating a fact, which then you are punished for. You are not punished for your speech. It is not a law against uttering magic words. 

· Won’t meet rational basis usually if you just don’t like someone, that is not a reason at all. Simple dislike/uncomfortableness will not do it. 
· Lawrence talks a lot about fundamental rights, but at the end of the opinion he admits it is a rational basis test. Public indecency statutes are still in effect (a lot of homosexuals are prosecution under this statutes). 

· Casey is said to be strict scrutiny, you have a constitutional right to choose an abortion free of imposition of undue burdens, constitutional right to choose an abortion but the government can place burdens but they can’t be undue. Is this strict scrutiny or abortion rights scrutiny?  
